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247 Filed Jun 9 1950 Harry M. Hull, Clerk 


IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

julia McLaughlin 

1416 Whittier Street, N. W r . 

Washington, D. C. 

Plaintiff 

v. 

THE HECHT COMPANY, 
a corporation, 

Seventh & F Streets, N. W., 

Washington, D. C. 

Defendant 

Civil Action No. 2516—’50 
Jury Action 

Complaint 
(Personal Injuries) 

1. This Court has jurisdiction of the within cause of 
action, the amount in controversy exceeding the sum of 
Three Thousand Dollars ($3,000.00), besides interest and 
costs. 

2. On to-wit, May 11, 1950, plaintiff, Julia McLaugh¬ 
lin, was shopping in the store owned and operated by 
the Hecht Company, defendant, a corporation, which is 
located at the corner of Seventh and F Streets, N. W., 
Washington, D. C. As she -was about to leave the store 
by the E Street exit and entrance she was struck by the 
back edge of one of the doors which door was unsafe and 
of negligent design for use by the buying public. Plain¬ 
tiff alleges that said door constituted a negligent, unsafe, 
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and dangerous condition which the plaintiff permitted to 
exist and which condition was known, or in the exercise 
of reasonable care should have been known, to the de¬ 
fendant. i 

3. As a result of the foregoing, the plaintiff sustained 
severe, permanent and painful injuries including a frac¬ 
ture of the neck of the left femur; a permanent shorten¬ 
ing of her left leg; nervous shock, mental anguish, and 
other physical injuries. As a result of the injuries afore¬ 
said, the plaintiff for a long period of time has been and 
continues to be unable to pursue her usual gainful Occu¬ 
pation; her earning capacity has been permanently im¬ 
paired and she has been caused, and in the future will 
continue to be caused, to expend large sums of money for 
medical care and hospital attention in an effort to be 
cured of her injuries. 

WHEREFORE, the plaintiff, Julia McLaughlin, 

248 demands judgment against the defendant, The 
Hecht Company, a corporation, in the sum of Fifty 

Thousand Dollars ($50,000.00), besides costs of this suit. 

HOGAN & HARTSON 
By /s/ John J. Sirica 
John J. Sirica 

• • • • 

249 Filed Jun 30 1950 Harry M. Hull, Clerk 

Answer to Complaint 

The defendant admits the allegations contained in para¬ 
graph one of the complaint; it admits that the plaintiff 
was in its’ store at the time and place alleged; it is with¬ 
out information or belief sufficient to either admit or deny 
the allegations concerning the plaintiff’s accident; it is 
without information or belief sufficient to either admit or 
deny the allegations with respect to the plaintiff’s per- 
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sonal injuries or financial losses; it denies each and every 
allegation of negligence contained in the complaint; it 
denies each and every other allegation contained in the 
complaint. 

/s/ R. W. Galiher 

Richard W. Galiher 

/s/ J. H. Reis 
Julian H. Reis 
Attorneys for Defendant 
Woodward Building, 

• • * • 

250 Filed Apr 4 1951 Harry M. Hull, Clerk 
Filed Mar 6 1951 Harry M. Hull, Clerk 

Third Party Complaint 

1. Plaintiff Julia McLaughlin has filed against defend¬ 
ant The Hecht Company, a corporation, a complaint, a 
copy of which is hereto attached as Exhibit C. 

2. The complaint of the plaintiff against this defend¬ 
ant alleges that on May 11, 1950, plaintiff was injured as 
she was about to leave the E Street exit of defendant’s 
department store when she was struck by the back edge of 
one of the doors, wdiich door the complaint alleges was un¬ 
safe and of negligent design. Plaintiff also alleged that said 
door was in a dangerous condition at the time of plaintiff’s 
accident. This defendant states that said doors were manu¬ 
factured, constructed and installed by the third party de¬ 
fendant Ellison Bronze Company, Inc., a corporation, at 
defendant’s store in 1945, and at the time of plaintiff’s acci¬ 
dent said doors w T ere in the same condition as they were 
at the time of their original installation. In the event 
that plaintiff should recover from this defendant, it is in 
turn entitled to recover a judgment over and against the 
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third party defendant for all sums that this plaintiff may 
be required to pay to plaintiff. 

WHEREFOR the defendant and third party plaintiff 
The Hecht Company, a corporation, demands judgment 
against third party defendant Ellison Bronze Corn- 
251 pany, Inc., a corporation, for all sums or its pro 
rata share of all sums that may be adjudged against 
defendant The Hecht Company, a corporation, in favor of 
plaintiff Julia McLaughlin. 

/s/ R. W. Galiher 

Richard W. Galiher 


• • • • 

254 Filed May 2 1951 Harry M. Hull, Clerk i 

Motion for Summary Judgment 

Comes now the third party defendant, Ellison Bronze 
Company, Inc., a corporation, and, without waiving, but 
expressly reserving its other defenses to the third party 
complaint herein, moves for summary judgment on the 
ground that the action, if any, of the third party plaintiff, 
The Hecht Company, a corporation, is barred by the Stat¬ 
ute of Limitations. 

In support of the foregoing Motion the third party 
defendant shows that the doors in question in the third 
party complaint were furnished and erected in the early 
part of the calendar year 1941, pursuant to agreement, 
bearing date of January 30, 1941, copy of which is at¬ 
tached hereto, marked Exhibit “A”. 




/s/ Paul B. Cromelin 
Paul B. Cromelin 

/s/ Francis C. Brooke 
Francis C. Brooke 

/s/ Lloyd Fletcher, Jr. 

Lloyd Fletcher, Jr. 

1366 National Press Building 
Washington 4, D. C. 

Attorneys for Third Party 
Defendant 

Ellison Bronze Company, Inc. 
256 Filed May 2 1951 Harry M. Hull, Clerk 

Exhibit “A” 


ELLISON BRONZE CO. INC. 
Manufacturers of 
Architectural Bronzework 


Ellison Balanced Doors—Special Hardware 

JAMESTOWN, N. Y. 
Date—January 30, 1941 
Estimate No. 16811 
Contract No. 


412 Southern Building 
Washington, D. C. 

To: James L. Parsons, Jr. 

224 Homer Building 
Washington, D. C. 

Building: Hecht Company Store 

Architect: Abbott, Merkt Co. 


Location: Washington, D. C. Address: New York, N. Y. 




This proposal is subject to conditions set forth on back 
of this sheet. 
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We propose to furnish and erect door units Nos., 106 
and 107 as called for by the plans and specifications 
except that:— 

Both units will be fabricated in stainless steel. Unit 
106 will be hung as a pair without center mullion end 
with Ellison Balanced Hardware. 

We do not include glass and glazing. 

Shipment 45 days after receipt of approved shop draw¬ 
ings and other necessary data. 

Terms: Net Cash, 30 days from completion. 

For the sum of Two Thousand Two Hundred Thirty 
Three Dollars ($2233.00). 

Approved 

THE HECHT CO. 

Bv /s/ Geo. M. Swink 
V. P. 

ELLISON BRONZE CO., 

INC. 

By /s/ H. G. Garlock 

Accepted Jan. 30, 1941 
/s/ James L. Parsons, Jr. 

as Agent of The Hecht Co. 

257 Conditions 

1. This proposal is for immediate acceptance and is 
subject to change without notice. 

2. This proposal is made subject to satisfactory credit 
standing. We reserve the right to correct clerical errors 
at any time prior to execution of contract. 

3. Deliveries are contingent upon strikes, fires, acci¬ 
dents, delays of common carriers or other cause beyond 
our control. 
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4. If a surety bond is required in connection with the 
contract, the amount of premium must be added to the 
contract price. 

5. No specific or pro-rated charges for the use of tele¬ 
phones, general office expense, stenographer, watchman 
or temporary structures are included in this proposal. 
No allowance is made for pro-rated charges of any sort 
or description. 

• • # • 


258 Filed Jul 16 1951 Harry M. Hull, Clerk 

Order 

Upon consideration of the motion for summary judg¬ 
ment, it is this 16th day of July, A.D., 1951, 

ORDERED, that the same be and is hereby overruled, 
without prejudice. 

/s/ Walter M. Bastian 
Judge 

• • • • 

259 Filed Sep 4 1951 Harry M. Hull, Clerk 

Answer of EUi-son Bronze Company, Inc., 

Third Party Defendant. 

For its answer to the Third Party Complaint herein, 
the third party defendant, Ellison Bronze Company, Inc., 
respectfully shows to the Court as follows: 

First Defense 

The Third Party Complaint fails to state a cause of 
action or cross-action upon which relief can be granted. 
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Second Defense 

The Third Party Plaintiff’s claims, if any, are barred by 
the Statute of Limitations. 

Third Defense 

The Third Party Defendant admits the averments of 
Paragraph 1 of the Third Party Complaint but is without 
information sufficient to admit or deny the allegations of 
Paragraph 2 of the Third Party Complaint that the plain¬ 
tiff was injured as she was about to leave the E Street 
exit of the Third Party Plaintiff’s department store; for 
the allegations of the plaintiff respecting the door refers 
to the complaint itself, admits that the doors in question 
were manufactured, constructed and installed by the Third 
Party Defendant, and denies all of the remaining allega¬ 
tions of the Third Party Complaint. 

Fourth Defense 

The Third Party Defendant avers that the injuries, if 
any, sustained by the plaintiff, were the result of 
260 the plaintiff’s negligence, the Third Party Plain¬ 
tiff’s negligence or the concurring negligence of 
the plaintiff and the Third Party Plaintiff. 

/s/ Paul B. Cromelin 
Paul B. Cromelin, 

/s/ Francis C. Brooke 
Francis C. Brooke, 

/s/ Lloyd Fletcher, Jr. 

Lloyd Fletcher, Jr., 

1366 National Press Building, 

Attorneys for 

Third Party Defendant. 

• • • • 
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261 Filed Jun 12 1952 Harry M. Hull, Clerk 

Pretrial Proceedings 

Statement of Nature of Case: 

Plaintiff’s statement is adopted and set forth as its 
position in these pretrial proceedings. The supplemental 
statement is in amplification of statement of claim. Also 
attached is Pretrial Statement of deft., The Hecht Co. 
and Pretrial Statement of Ellison Bronze Co., Inc., third 
party deft. 

Stipulations: 

It is stipulated that hospital records and x-rays, seven 
photographs initialled by the pretrial judge, may be ad¬ 
mitted in evidence without formal proof subject to ob¬ 
jection as to relevancy. 

It is stipulated that the contract between James I.. 
Parsons, Jr. as agent of Hecht Co. and Ellison Bronze 
Co., Inc., dated January 30, 1941, may be admitted in evi¬ 
dence without formal proof subject to objection as to 
relevancy. 

DATE June 11, 1952 

/s/ John J. Sirica 

Atty. for Plaintiff 

/s/ R W. Galiher 

Atty. for deft., Hecht Co. 

/s/ Francis C. Brooke 

Atty. for Ellison Bronze Co., Inc. 

Third party deft. 

/s/ James R Kirkland 
Pretrial Judge 

* * • • 
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262 Statement of Claim 

On May 11, 1950, the plaintiff, Mrs. Julia McLaughlin, 
was in the store of The Hecht Company for the purpose 
of shopping and as she was about to leave the store 
through the E Street exit and entrance, a lady who was 
about to enter the store pulled open one of the doors, 
and this caused the back edge of the door to violently 
strike the plaintiff, thereby resulting in her falling to the 
floor and sustaining severe, permanent, and painful in¬ 
juries which included a complete fracture of the neck of 
the left femur; a permanent shortening of her left leg and 
permanent stiffness and pain of her left leg; plaintiff will 
also permanently limp with her left leg. The plaintiff 
alleges that the door which struck her was unsafe and of 
negligent design for use by the public and patrons of de¬ 
fendant’s store; that said door constituted a negligent, 
unsafe, and dangerous condition which the defendant per¬ 
mitted to exist and which condition was known, or in the 
exercise of reasonable care should have been known to 
the defendant. The plaintiff also relies on the doctrine 
of res ipsa loquitur. At the time of the accident she was 
employed in the office of the Recorder of Deeds, and as a 
result of the accident she was unable to work from May 
10 to August 23, 1950. Expenses: George Washington 
University Hospital, $468.40; ambulance, $15.00; Medi¬ 
cines, $400.00; transportation, $43.50; nursing, maid, milk, 
laundry, $278.75; loss of salary, $1,161.36. Before 

263 accident the plaintiff was able to drive gear-shift 
automobile. After she returned to work it was 

necessary for her to purchase power-drive automobile, 
$1,560.00 ; Dr. Morton H. Rose, X-rays, $30.00; Dr. Morton 
H. Rose, for professional services rendered, $347.00; Dr. 
Eugene G. Lipow, $750.00; Dr. Eugene J. McDonald, 
X-rays, $57.00, etc. 
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Stipulations 

Hospital records and X-rays to be admitted without 
formal proof. 

Four photographs showing E Street exit and entrance, 
taken on May 18, 1950, and initialed by the Court. 

HOGAN & HARTSON 

By /s/ John J. Sirica 

JOHN J. SIRICA 
Attorneys for Plaintiff 

264 Supplemental Statement of Claim 

The defendant negligently and carelessly maintained its 
passageways and aisles in violation of Building Code of 
District of Columbia 602-09, Passageways and Aisles: 

“a: Safe and continuous passageways or aisles shall 
be provided and maintained, leading directly to every exit, 
and so arranged as to be conveniently accessible to every 
occupant. 

b: Widths of such passageways or aisles shall be mea¬ 
sured in the clear, at their narrowest points. The mini¬ 
mum clear width shall be three feet. Doors shall not 
swung into passageways in such manner as to obstruct 
egress passage. 

c: The aggregate width of such passageways or aisles 
leading to any exit shall be at least equal to the required 
width of the exit. Where all travel to any exit is along 
the passageway, such passageway shall have a width suit¬ 
able for the travel which it may have to accommodate.” 

“Defendant negligently failed to use proper warning 
signs and devices.” 

HOGAN & HARTSON 

By /s/ John J. Sirica 

JOHN J. SIRICA 
Attorneys for Plaintiff 
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• • • • 

265 Pretrial Statement 

The defendant, Hecht Company, denies each and every 
allegation of negligence; it denies that the door in question 
was negligently constructed, or maintained; it assert? that 
the plaintiff was contributorily negligent; it asserts that 
the accident occurred when the plaintiff collided with the 
door in question which was at the time being opened by 
a third person; it asserts that if the plaintiff is entitled 
to recover against it, that it is entitled to judgment over 
against the third party defendant which constructed the 
door. 

• • * • 

266 Pretrial Statement of Ellison Bronze 
Company, Inc., Third Party Defendant 

Ellison Bronze Company, Inc., pursuant to a written 
agreement installed the doors in question as called for by 
plans and specifications of the defendant and third party 
plaintiff or its agents, Abbott, Merkt & Co., Architects, 
and/or James L. Parsons, Jr., the General Contractor. 
The contract of installation was dated January 30, 1941, 
and the doors were installed within a few months there¬ 
after. It is the contention of the Ellison Bronze Com¬ 
pany that the statute of limitations clearly had run at the 
time of the accident in question. 

Ellison Bronze Company further contends that inasmuch 
as the plans and specifications are those of The Hecht 
Company, the only liability, even if the statute of limita¬ 
tions were not applicable, is for breach of performance of 
its contract or negligent performance, neither of which is 
alleged in the third party complaint. 

Ellison Bronze Company, therefore, relies on the 
grounds set forth in its Motion for Summary Judgment, 
and, except for Rule 54(b) of the Federal Rules of Civil 
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Procedure would urge summary judgment in its favor at 
this point. 

267 Ellison Bronze Company further contends that 
the injuries alleged to have been sustained by the 

plaintiff are the result of the plaintiff’s negligence or 
Hecht Company’s negligence, or the concurrent negligence 
of both. 

• • • • 

268 Filed Jan 9 1953 Harry M. Hull, Clerk 

Plaintiff’s Instruction No. 1 

The jury is instructed that at the time of the accident 
in this case the plaintiff, Julia C. McLaughlin, was an in¬ 
vitee of the defendant, The Hecht Company, and the 
defendant, The Hecht Company, owed to her and other 
invitees an obligation to exercise ordinary care to keep 
its premises in a condition reasonably safe for her and 
other invitees. 

• • • • 

269 Filed Jan 9 1953 Harry M. Hull, Clerk 

Plaintiff’s Instruction No. 2 

The jury is instructed that the plaintiff is required to 
prove her case by a fair preponderance of the evidence. 
This means by the greater weight of the evidence. In 
considering whether the plaintiff has carried this burden 
of proving her case by a fair preponderance of the evi¬ 
dence you shall consider all of the evidence in the case 
and draw all reasonable inferences from the proven facts. 

• • • • 
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270 Filed Jan 9 1953 Harry M. Hull, Clerk 
Plaintiff’s Instruction No. 3 

The jury is instructed that no presumption of negli¬ 
gence whatever arises from the mere happening of the 
accident in this case. On the contrary the legal presump¬ 
tion is that reasonable care was exercised by the plain¬ 
tiff. The burden of proof is upon the defendant to over¬ 
come this presumption of due care on the part of the 
plaintiff and to prove by a fair preponderance of the evi¬ 
dence that the plaintiff was guilty of negligence and that 
such negligence was the proximate cause of the accident. 
Plaintiff’s #3 amended to cover both parties: 

You are instructed that no presumption that somebody 
* was negligent arises from the mere happening of the 

accident in this case. On the contrary, the legal presump¬ 
tion is that reasonable care was exercised by both the 
plaintiff and the defendant. The burden of proof is upon 
each party to overcome this presumption of due care on 
the part of the other party. The plaintiff must prove by 
a fair preponderance of the evidence that the defendant 
was negligent and that such negligence caused the acci¬ 
dent; and the defendant must prove by a fair preponder¬ 
ance of the evidence that the plaintiff vras negligent and 
that such negligence caused or shared in causing the 
accident. 

• • • • 

271 Filed Jan 9 1953 Harry M. Hull, Clerk 

Plaintiff's Instruction No. 4 

The jury is instructed that if you find from the evidence 
that the defendant, The Hecht Company, has committed 
any one of the acts of negligence charged by the plaintiff, 
and that said act of negligence was the proximate cause 



16 


of the accident, and the plaintiff’s injuries, then you must 
return a verdict in favor of the plaintiff against the de¬ 
fendant, The Hecht Company. 

* • • • 


272 Filed Jan 9 1953 Harry M. Hull, Clerk 
Plaintiff’s Instruction No. 6 

The jury is instructed that the following regulations of 
the Building Code of the District of Columbia were in full 
force and effect during the years July 1, 1930 through 
October 14, 1941: 

“E. Aisles and corridors. 

1. Safe and continuous passageways, aisles, or cor¬ 
ridors leading directly to every exit and so arranged as 
to be conveniently accessible to every occupant shall be 
maintained at all times. 

2. Widths of passagewravs, aisles, or corridors shall be 
measured in the clear, at their narrowest points. Doors 
shall not suing into passageways. The minimum width 
of any passageway shall be 3 feet in the clear. 

3. The aggregate width of passageways, aisles, or cor¬ 
ridors leading to any exit shall be at least equal to the 
required width of the exit. Where all travel to any exit 
is along the passageway, such passageway shall have a 
width at least equal to the required width of the exit; 
where several passageways lead to an exit, each shall 
have a width suitable for the travel winch it may be called 
on to accommodate.” 

The jury is further instructed that the following regula¬ 
tions of the Building Code of the District of Columbia 
were in effect during the years from October 15, 1941 
through September 15, 1947: 
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*‘ARTICLE 601-09.—AISLES AND CORRIDORS 

Safe and continuous passageways, aisles, or corridors 
leading directly to every exit and so arranged as to be 
conveniently accessible to every occupant, shall be main¬ 
tained at all times. 

Widths of passageways, aisles, or corridors shall be 
measured in the clear, at their narrowest points. Doors 
shall not swing into passageways. The minimum width 
of any corridor shall be 3 feet in the clear. 

273 The aggregate width of passageways, aisles, or 
corridors leading to any exit shall be at least equal 
to the required width of the exit. Where all travel to 
any exit is along the passageway, such passageway shall 
have a width suitable for the travel which it may be called 
on to accommodate.” 


The jury is further instructed that the following regu¬ 
lations of the Building Code of the District of Columbia 
were in effect during the years from September 16, 1947 
through January 31,1951: 

“ARTICLE 601-09,—AISLES AND CORRIDORS 


Safe and continuous passageways or aisles leading di¬ 
rectly to every exit and so arranged as to be conveniently 
accessible to every occupant, shall be maintained at all 
times. 


Widths of passageways or aisles shall be measured in 
the clear, at their narrowest points. Doors shall not 
swing into passageways. The minimum width of any 
passageways or aisles shall be 3 feet in the clear. 

The aggregate width of passageways or aisles leading 
to any exit shall be at least equal to the required width 
of the exit. Where all travel to any exit is along the 
passageway, such passageway shall have a width suitable 
for the travel which it may be called on to accommodate.” 
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The violation of a building regulation is negligence and, 
therefore, if you find that the defendant, The Hecht Com¬ 
pany, violated any part of the above regulation, such con¬ 
duct was negligence as a matter of law, and if you further 
find that this negligence was the proximate cause of the 
accident, and if you find that the plaintiffs injuries re¬ 
sulted therefrom, then your verdict shall be for the plain¬ 
tiff against the defendant, The Hecht Company. 

• * • * 

275 Filed Jan 9 1953 Harry M. Hull, Clerk 
j Defendant's Instruction No. 2 

You are instructed that it was not negligence on the 
part of the defendant to provide Ellison Bronze doors 
for use by its customers and unless you find that there 
was a defective condition in the door which caused the 
plaintiff’s injury, then it is your duty to return a verdict 
for the defendant. 

• • • • 

279 Filed Jan 9 1953 Harry M. Hull, Clerk 
Defendant's Instruction No. 6 

The jury is instructed that comparatively few persons 
are skilled in the science of constructing buildings and 
necessarily a person desiring to construct a building must 
depend upon those who have made building a study. 
Therefore if the defendant in this case has exercised due 
care in employing an engineer to prepare plans and 
specifications and the building is thereafter constructed 
according to said plans and specifications the defendant 
is not liable for any defects unless they were such that it 
should have known of them. 

• • • • 
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280 Filed Jan 9 1953 Harry M. Hull, Clerk 
Defendant’s Instruction No. 7 


You are instructed that the plaintiff was required to 
exercise due care for her own safety and this included 
the maintenance of a proper lookout on her part. If you 
find that the plaintiff did not exercise due care for her 
own safety, and that such failure on her part was a 
proximate cause of her injury, then you are instructed 
that irrespective of any fault or lack of it on the part of 
the defendant, there could be no recovery by the plaintiff, 


and your verdict should be for the defendant, The 


Hecht 


Company. 


• • • • 


282 Filed Jan 9 1953 Harry M. Hull, Clerk 


Defendant's Instruction No. 9 

The jury is instructed that where an owner unre¬ 
servedly commissions a competent engineer pursuing an 
independent employment to prepare plans and specifica¬ 
tions for a contemplated structure, the owner may rely 
upon the safety, efficiency and sufficiency of the result of 
the engineer’s labors and skill until the prudence and care 
attributed to the ordinarily prudent and careful man like¬ 
wise circumstanced and informed, suggests a suspension 
or withdrawal of that confidence and reliance. 


283 Filed Jan 9 1953 Harry M. Hull, Clerk 

Defendant’s Instruction No. 10 

The jury is instructed that if the defendant acted as a 
reasonably prudent person similarly circumstanced in 
securing the preparation of plans and specifications for 
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its building, in the obtaining of a permit from the District 
of Columbia, in the construction of the building in ques¬ 
tion with the doors of the design approved by the District 
of Columbia Government, in the securing of the approval 
of the building and the doors from the District of Co¬ 
lumbia Government, and was without knowledge of any 
defect in said doors, then, and in that event, it is not 
responsible to the plaintiff. 

* * * * 

284 Filed Jan 9 1953 Harry M. Hull, Clerk 
Defendants Instruction No. 11 


The jur\ is instructed that if the doors were in general 
use in like establishments, and if there was nothing in the 
construction or operation of said doors, making them dan¬ 
gerous to customers, providing ordinary care was used, 
then and in that event the defendant is not responsible 
to plaintiff. 

• • * • 

285 Filed Dec 18 1952 Harry M. Hull, Clerk 

Verdict and Judgment 


This cause having come on for hearing on the 15th day 
of December, 1952, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Pauline E. Baylor 
Andrew L. Clark 
Elmer A. Stone, Jr. 
Kenneth W. Plummer 
Dorothy C. Logan 
Bernard C. Nicholson 

who, after having been duly 
the issues between Julia 


Charles A. Little, Jr. 
Bernard J. Parker 
Rosina M. Murphy 
Charles N. Hirst 
John J. McCabe 
Edward Niederstrasser 

sworn to well and truly try 
McLaughlin, plaintiff and The 
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Hecht Company, a corporation, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 18th day of December, 1952, that they 
find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by rea¬ 
son of the premises is the sum of Twenty-five Thousand 
Dollars ($25,000.00) 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Twenty-five Thou¬ 
sand Dollars ($25,000.00) together with costs. 

HARRY M. HULL, Clerk, 

By /s/ David W. Kindleberger 
Deputy Clerk. 

By direction of 

Judge R. B. Keech 

# # * * 

286 Filed Dec 22 1952 Harry M. Hull, Clerk 
Order <md Judgment of Dismissal 

Upon consideration of the motion of Third Party De¬ 
fendant to dismiss the Third Party Complaint herein 
made during the trial of the above case, and it appearing 
to the Court that the right of Third Party Plaintiff to 
maintain its cause of action, if any, against the Third 
Party Defendant accrued during the year 1941, and it 
further appearing to the Court that there is no just rea¬ 
son for delay in the entry of judgment in favor of the 
Third Party Defendant, it is by the Court, this 22nd 
day of December, 1952, 

ADJUDGED, ORDERED and DECREED that the 
Third Party Complaint filed herein by The Hecht Com¬ 
pany, Third Party Plaintiff, against the Ellison Bronze 
Company, Inc., Third Party Defendant, be and the same 
is hereby dismissed with prejudice, said dismissal to be 
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effective nunc pro tunc as of December 16, 1952, at which 
time said motion was argued, considered and granted by 
the Court. 

/s/ R. B. Keech 
Judge. 

NO OBJECTION AS TO FORM: 

/s/ Hogan & Hartson 

by /s/ F. F. Roberson 

Attorney for Plaintiff, Julia McLaughlin 

/s/ R. W. Galiher 

Attorney for Defendant and Third Party 
Plaintiff, The Hecht Company 

• • * • 

287 Filed Dec 26 1952 Harry M. Hull, Clerk 

Motion for New Trial or for Judgment Notwithstcmding 

the Verdict 

Comes now the defendant, The Hecht Company, by its* 
Forneys and moves the court to grant to it a new trial 
r to set aside the verdict and judgment in favor of the 
plaintiff, and to enter judgment notwithstanding the ver¬ 
dict in favor of the defendant, in accordance with the de¬ 
fendant’s motion made for a directed verdict, and in sup¬ 
port of said motion refers to the points and authorities 
attached hereto and prayed to be read as a part hereof. 
The following points will be urged in support of said 
motion: 

1. The verdict and judgment are contrary to the law, 
and to the evidence. 

2. The Court erred in overruling the defendant’s mo¬ 
tion for a directed verdict. 

3. The Court erred in submitting this case to a jury 
under any or all of the plaintiff’s theories. 


4. The Court erred in submitting plaintiff’s instruction 
Number 6 to the jury. 

5. The Court erred in refusing to grant the defendant’s 
instructions 2, 6, 7, 9, 10 and 11. 

6. The Court erred in refusing to permit the witness 
O’Connell to testify concerning the interpretation of 
Article 601-09, Aisles and Corridors, which was introduced 
into evidence by the plaintiff. 

7. The Court erred in instructing the jury concerning 
the design and maintenance of the door involved, 

288 erred in respect to the instruction on the weight 
to be given defendant’s evidence and in allowing 
the jury to consider the alleged violation of the Building 
Code. 

8. The plaintiff was guilty of contributory negligence 
as a matter of law. 

9. The verdict was grossly excessive. 

10. And for other reasons to be urged at the time of 
argument of this motion. 

GALIHER & STEWART 
By /s/ R. W. Galiher 

Richard W. Galiher 
636 Woodward Building 

/s/ J. H. Reis 

Julian H. Reis 
Woodward Building, 
Attornevs for Defendant 
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289 Filed Jan 2 1953 Harry M. Hull, Clerk 

Opposition to Motion for New Trial or for 
Judgment Notwithstanding the Verdict 

Now comes the plaintiff, Julia C. McLaughlin, by her 
attorneys, and opposes the granting of the above motion 
and for reasons therefor states: 

1. The verdict and judgment is not contrary to the 
law and the evidence. 

2. The Court did not err in over-ruling the defendants 
Motion for a Directed Verdict. 

3. The Court did not err in submitting the case to the 
jury under any or all of the plaintiffs theories. 

4. The Court did not err in granting plaintiffs In¬ 
struction Number Six. 

5. The Court did not err in refusing to grant de¬ 
fendants Instructions Two, Six, Seven, Nine, Ten and 
Eleven. 

6. The Court did not err in refusing to grant the wit¬ 
ness, Mr. O’Connell, permission to testify concerning the 
interpretation of Articles 601-09 of the Building Code of 
the District of Columbia, which was introduced into evi¬ 
dence by the plaintiff. 

7. The Court did not err in instructing the jury con¬ 
cerning the design and maintenance of the door involved, 
and did not err in respect to its instruction on the weight 
to be given defendants evidence and in allowing the 
jury to consider the alleged violation of the Buliding 

Code. 

290 8. The evidence did not show that the plaintiff 
was guilty of negligence as a matter of law. 
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9. The verdict was not grossly excessive. 

HOGAN & HARTSON 

By /s/ John J. Sirica 

Attorneys for Plaintiff 
810 Colorado Building 
Washington 5, D. C. 

• * * « 

293 Proceedings 

THE COURT: Are you ready, Mr. Galiher? 

MR. GALIHER: Yes, sir. 

THE COURT: All right. 

MR. GALIHER: May I proceed? 

THE COURT: Yes, sir. 

Let me ask you, gentlemen, does either one of you 
want this reported? 

MR. GALIHER: Not as far as I am concerned. 

MR. SIRICA: No. 

THE COURT: All right. 

(Whereupon, the arguments in the motion proceeded, 
off the record, at the termination of which, the following 
occurred.) 

THE COURT: I feel, Mr. Galiher, that under all the 
facts of the case I was constrained to permit the case to 
go to the jury, there being a combination of factors enter¬ 
ing into the equation: 

The relation of the doors themselves, one, two, and 
three, at the E Street entrance; their relation to the 
passageway or lobby and further relation to the doors 
leading into that passageway or lobby from the men’s 
shop; the fact that the physical facts showed that a person 
seeking to go out of the E Street door did proceed south 
through the doors in the men’s department store, 

294 then angle over to these three doors, and if that 
person did desire to go through or did intend to go 
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through the second door, the back end of the first door 
looking from the west to the east backed into that person. 

So I felt that under all of the facts, or the combina¬ 
tion of facts, it was such a question as should be deter¬ 
mined by the jury. 

I further felt that the regulation in question was such 
that it should go to the jury for determination, whether 
that had been violated, and if violated, whether it was a 
proximate cause. 

As to the damages being excessive, I am not in position 
to say that I am shocked by the award of $25,000, when a 
woman is subjected to the injuries which this woman has, 
and which she is going to carry through with her for the 
rest of her life. A further fact is that I think it is com¬ 
mon knowledge that when you get a condition of this sort, 
it frequently causes a disturbance of the general equilib¬ 
rium of the person’s entire physical make-up. 

In all the circumstances, I will deny your motion. 

MR. GALIHER: May I ask Your Honor to set the 
amount of supersedeas bond? 

THE COURT: Is there any agreement on the amount 
of the bond, gentlemen? 

MR. SIRICA: I think we can agree on that. 

295 THE COURT: All right, you gentlemen get 
together on that. 

• • • • 

296 Filed Jan 13 1953 Harry M. Hull, Clerk 

Order 

Upon consideration of the Motion of defendant for a 
New Trial or for Judgment Notwithstanding the Verdict, 
and after argument of counsel for plaintiff and defendant, 
it is by the Court this 12th day of January, 1953, 
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ORDERED, that said Motion be and the same is 
hereby denied. 

/s/ R. B. Keech 
Jndge 

• * • • 

297 Filed Jan 15 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 15th day of January, 1953, 
that the defendant, The Hecht Company, a Corporation, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 13th day of January, 1953 in favor 
of the plaintiff, Julia C. McLaughlin, against said defend¬ 
ant, The Hecht Company, a Corporation. 

GALIHER & STEWART 
By /s/ R. W. Galiher 
R. W. Galiher 
Attorney for Defendant 
636 Woodward Bldg. 

/s/ Julian H. Reis 
Julian H. Reis 
Woodward Building 

• • • • 

298 Filed Jan 15 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 15th day of January, 1953, 
that the defendant, The Hecht Company, a Corporation, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
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Court entered on the 16th day of December, 1952 in favor 
of the Third-Party Defendant, Ellison Bronze Company, 
Inc., against said defendant, The Hecht Company, a Cor¬ 
poration, 

GALIHER & STEWART 
By /s/ R. W. Galiher 
R. W. Galiher 
Attorneys for Defendant 

/s/ Julian H. Reis 
Julian H. Reis 
Woodward Building 

# * • * 

Proceedings 

15 MR. SIRICA: Mrs. McLaughlin, will you take 
the witness stand? 

16 THE COURT: Would it be best for her to sit 
here? 

MR. SIRICA: I can hear her from here. 

THE COURT: All right. Just have a seat, Madam. 
You can stay right there. 

(The plaintiff, witness, remained seated at the counsel 
table.) 

• • • • 

Julia C. McLaughlin, 

• • • * 

Direct Examination 

• • • • 

Will you first state your full name? A Julia C. Mc¬ 
Laughlin. 

Q How old are you? A 56. 

Q When was your fifty-sixth birthday? A July 31st. 

• • • • 
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17 Q Mrs. McLaughlin, where are you employed 
at the present time? A The Recorder of Deeds’ 

office, chief of the Photostat Department, as supervisor. 

Q How long have you been employed in that capacity? 
A I have been at that office thirty years—as supervisor, 

18 years. 

* # * • 

Q Now, Mrs. McLaughlin, on May 11th, some time 
around Noon, did you have occasion to go into the Hecht 
Company? A Yes, I did. 

Q And what was your purpose of going into the Hecht 
Company? A I was going to make a purchase. 

Q What entrance did you use? A The Seventh 
Street side. 

• * * • 

18 Q I take it you had been in the Hecht Company 
before. That is correct, isn’t it? A Several 

times. 

Q Several times. Where were you going after you 
made your purchase, or purchases? A Going back to 
the office to work—Recorder of Deeds’ office, Sixth and D, 
Northwest. 

Q Were you off that morning? A I was off by leave 
until twelve-thirty. 

• t • • 

Q Did you proceed to go to an exit which is located 
on E Street between Sixth and Seventh? A That is 
right. 

19 Q How did you get to that exit? A Went 
through the Men’s Department. 

Q And that leads almost out on to the street. Is that 
correct? A Almost directly. 

• • • • 

20 Q Mrs. McLaughlin, I am going to hand you 
what the Clerk has marked Plaintiff’s Exhibit No. 

1 for identification, and I will ask you to look at the scene 


therein depicted, and state whether or not that shows the 
scene of two of the doors leading out to E Street, besides 
part of the entrance that you came through from the 
Men’s Department. Is that correct? A Yes, sir. 

• • • • 

MR. SIRICA: With the exception that it is stipulated 
the writing or signs on two of the doors leading to E 
Street were not there at the time of the accident. I would 
like to pass this around to the jury. 

Q (By Mr. Sirica) Will you indicate first out of 
which door you came? You came through this door? A 
This (indicating) goes to the Men’s Department. I was 
coming through there. There was a lady approaching 
this door, and when I went to go through this door, 

21 the back edge of this door (indicating) hit my right 
side and knocked me against this post 

Q This post here (indicating)? A Yes. 

Q The back edge of the first door struck you? A On 
my right side. 

• • • • 

(Thereupon, the photograph previously marked Plain¬ 
tiff’s Exhibit No. 1 for identification was received in evi¬ 
dence as such.) 

• • # # 

22 BY MR. SIRICA: 

Q Mrs. McLaughlin, let me ask you this: You notice 
these two doors shown in this picture, which lead in and 
out to E Street? That is correct, isn’t it? A Yes, sir. 

Q These signs, open until nine o’clock, were not there 
on that day? A That is right. 

Q On the date you started to use the second door to 
go out, was there anything to indicate, on the pane of 
glass, for instance, “Exit” or ‘‘Entrance”, on any of 
those doors? A Except where it says “Push”. 

Q Except where it says “Push”. That was on all 
three of the doors ? A That is right. 
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Q I am going to hand you four photographs, 

23 Mrs. McLaughlin, which have been marked by the 
Clerk Plaintiff’s Exhibits Nos. 2, 3, 4 and 5, and 

ask you to look at those, and the scene thereon depicted, 
and state whether or not that was the condition, or if the 
condition of the doors was the same on the day of the 
accident as shown in those pictures, with the exception of 
the human being shown there, the young girl, I think,— 
I said, will you look at those pictures? A That is right. 

Q With the exception of the young girl? A That is 
right. The back edge was opened in that position, and 
that is what hit me, right here—it hit me on the right 
side. 

Q That is another view. A That is the same. 

Q And I understood you to say you were about to go 
out of the inner door when the back edge of the first door 
struck you? A The door to my right, nearest to the 
Men’s Department. 

• • • • 

THE COURT: And all five are now received? 

24 MR. GALIHER: Yes, Your Honor. 

(Thereupon, the photographs above referred to, 

previously marked Plaintiff’s Exhibits Nos. 2, 3, 4 and 5 
for identification, were received in evidence as such.) 

• • • • 

50 Mrs. Sylvia Green 

* * * • 

Direct Examination 

# • * * 

Q Mrs. Green, will you please state your full name 
to the Court and Jury? A Mrs. Sylvia Green. 

# • • • 

Q Directing your attention to the month of May, 1950, 
were you employed during that month? A Yes. 
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Q Where were you employed? A Juvenile Court. 

Q Where is the Juvenile Court located? A On E 
Street—Third and E. 

Q Prior to that time, had you had occasion to do any 
shopping in the Hecht Company? A Oh, yes. 

• • • • 

51 Q Now, directing your attention to a time short¬ 
ly after Noon on May 11th of 1950, did you have 

occasion to go to the Hecht Company, and, particularly, 
to use the entrance,—the first entrance nearest Seventh 
Street and E Street? A Yes. 

• • • * 

Q And what was your purpose in going there? A 
Well, just to shop, and look around. 

Q Now, when you arrived at the entrance, I would 
appreciate it if you will tell the Court and Jury just what 
you did, and what you observed, so far as Mrs. Mc¬ 
Laughlin is concerned, in this particular accident? A 
Well, I was coming along E Street, and as I came up to 
the E Street entrance, I noticed some woman coming out 
of the Men’s Department, and as I noticed her walking, 
she gave me the impression that she was going to one 
door, so I approached the other door, which was on the 
left hand side as I am facing the doors. 

Q I might interrupt you just a moment to show you 
some photographs, and maybe you can describe the 

52 door that you approached. I will not show you 
all of them, because I don’t think it is necessary. 

Now, Mrs. Green, I will show you what has been of¬ 
fered and received in evidence and is known as Plaintiff’s 
Exhibit No. 3, which shows at least two of the doors. 
Now, was this the door that you started in, the first en¬ 
trance here, closest to Seventh Street? A Yes, that is 
the one I opened. 

Q Will you describe to the jury and indicate on that 
picture just what happened when you opened that door— 
just what happened insofar as this accident is concerned? 
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• • • • 

THE WITNESS: I came towards this outside en¬ 
trance— 

THE COURT: Were you coming west on E Street 
from the Juvenile Court? 

THE WITNESS: Well, Your Honor, I don’t know 
which way— 

THE COURT: Were you going towards Seventh? 
THE WITNESS: Towards Seventh. That is right. 
THE COURT: All right. 

53 THE WITNESS: I was going toward Seventh, 
and stopped right at these doors here (indicating 

on photograph). I saw her walking out from this side 
(indicating). Not to conflict, I thought she would go to 
the other door, so I took this other door right here, and 
I opened this door here. This part, the part that opens 
up, hit her on her right side, and she fell on her left side. 
She was coming this way, and she fell down here. (Wit¬ 
ness indicating.) 

BY MR. SIRICA: 

Q Which part of the door hit her, now? A This part 
(indicating) that opens up. 

Q You are indicating the edge? A The edge of the 
door. 

Q That you pulled open, is that correct? A That is 
right. 

Q Did you notice or see Mrs. McLaughlin fall to the 
floor? A Oh, yes, I did see her. 

Q And will you describe that to the Court and Jury, 
please? A Well, when she fell, naturally, I went right 
over to her, and I asked her if she was hurt, and started 
to pick her up. And at that time some man—I don’t know 
who he "was—came out from the Men’s Department, and 
he helped me set her on the edge of the step,—the 

54 stairway that is leading upstairs, and I took off 
her shoe. She said her foot was hurting her, and 

I took off her shoe, and we sat there. Apparently the 
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man who had come out had gone back in and called one 
of the nurses, or called the hospital of the Hecht Com¬ 
pany, and eventually one of the nurses came down with a 
wheel chair and put her on the wheel chair and took her 
outside, not through the Hecht Company, but around. 

Q On the E Street side, you mean? A Yes. He took 
her out of the E Street side entrance, I guess, to take 
her—not to bring her through the crowd in the store. 

Q Did you have any difficulty in opening that door 
when you pulled it toward you—meaning the first door 
nearest Seventh Street? A No, I can’t remember any 
difficulty. I just opened the door. 

* • * • 

55 Cross Examination 

• • • * 

Q I am sorry. You told Mr. Sirica you had been in 
and out of that store, and in and out of that entrance prior 
to this occasion? A Yes. 

Q You had used those same doors on other occasions? 
A Yes. 

56 Q Do you have any idea, Mrs. Green, about how 
many times you had been in and out of those same 

doors? A Well, I have been in Washington for five 
years, and approximately—you can figure at least once a 
week, if not more. 

Q I see. Thank you. Now, Mrs. Green, you have told 
Mr. Sirica that you had come west on E Street from the 
Juvenile Court. A Toward Seventh. 

Q Toward Seventh. And you approached these three 
doors— 

MR. SIRICA: We are looking for a picture, if Your 
Honor please, that shows the three doors. I had it a 
while ago. Do you have one showing the three doors? 

MR. GALIHER: Since you are on your case, would 
you mind introducing it, and having it marked? 
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BY MR. SIRICA: 

Q ,Mrs. Green, I show you here now a picture, which 
we will ask the Clerk to make Plaintiff’s Exhibit No. 8, 
and ask you to state whether or not this represents or 
shows, rather, the scene of the three doors as of the date 
of the accident, from the outside, looking toward the 
store? 

(Thereupon, the photograph above referred to was 
marked Plaintiff’s Exhibit No. 8 for identification.) 

A That is right. 

57 Q That is right. By the way, did you notice 
any rail in between any of the doors, for instance, 

between the first and second, or the second and third— 
any rail- A No. 

Q Did you notice on the pane of glass of either of 
the three doors -whether there was any sign saying exit 
or entrance? A No. 

Q In other w’ords, the panes of glass were just as they 
are represented in this picture. That is correct, isn’t it? 
A That is right. 

• • • • 

(Thereupon, the photograph previously marked Plain¬ 
tiff’s Exhibit No. 8 for identification was received in evi¬ 
dence as such.) 

• * • * 

58 Q (By Mr. Galiher) You had come from the 
east—excuse—going west, in this direction, up to 

where these three doors were, and you turned with the 
idea of going in there? A That is right. 

Q And as you got up near the doors, there is a handle 
on all three of these doors, is there not, from the outside? 
A That is right. 

Q And all of them open as the result of being pulled 
forward toward a person w’ho desires to enter? A Yes. 

Q As you approached there, you could see through the 
doors, since they are glass? A Yes, sir. 



Q And you observed that Mrs. McLaughlin was com¬ 
ing from a direction which indicated to you she might 
have been over here in the Men’s Furnishings, is that 
right? A That is right. 

Q Then I take it she was coming on an angle— 

THE COURT: Did you say this, Madam? 

THE WITNESS: No, Your Honor. I didn’t say, be¬ 
cause— 

59 THE COURT: All right. That is all right. I 
just want to understand you. 

THE WITNESS: She was coming out of the Men’s 
Department. Whether it was an angle or not, I mean, I 
really don’t know. 

BY MR. GALIHER: 

Q Wouldn’t it be necessary, Mrs. Green, in order to 
reach those doors coming from the Men’s Furnishings 
Department, to come on an angle? A Oh, I really don’t 
know if it is necessary or not, because I— 

Q Where was she exactly when you first saw her? A 
She was just right inside of that first door. 

Q Would you mind showing the jury? A (Indicating 
to jury) Just about right here at the time. 

Q And was she facing so her right side would be to¬ 
ward that door? A No. She was walking this way (in¬ 
dicating). It was her right side, yes. 

Q She would be on an angle, would she not, if she 
were in that position relative to that door? 

THE COURT: Well, to put it another way, was she 
walking parallel to the doors wdien you first saw her? 

THE WITNESS: Yes. She was walking toward the 
door. 

BY MR. GALIHER: 

Q But with her right side toward this door (in- 

60 dicating)? A Yes. Her right side was toward 
the door. She was walking this way (indicating) 

and her right side would be towards the door. 


,MB. GALIHER: Indicating her right side to that 
door I have my finger on, Your Honor. 

THE COURT: Very well. 

BY MR. GALIHER: 

Q How was she walking, Mrs. Green? A She was 
walking rather swiftly. 

Q She was walking very rapidly, wasn’J she? A 
Well, she was walking rapidly—not very rapidly. She 
was walking rapidly. 

Q And you have also characterized that as walking 
fast? A That is right. 

* * • • 

Q Did you notice any other persons around at 
61 that time? A No. No one else was around. 

Q Just you two persons? A That is right. 

Q No other customers trying to go out, no other cus¬ 
tomers coming in, so far as you can recall? A That is 
right. 

Q You opened the door, and opened it just like you 
had on many other occasions? A Yes. 

Q And it opened the same way? A The same way. 

THE COURT: Let me interrupt you, Mr. Galiher. 
Are there three doors there, Madam? 

THE WITNESS: Beg pardon? 

THE COURT: Are there three doors there? 

THE WITNESS: Three doors. 

THE COURT: Which was the door, you opened—push¬ 
ed, or pulled? 

THE WITNESS: From the outside, it was on the 
left hand. 

MR. GALIHER: Would you like to use that picture? 

THE COURT: That is the one nearest Seventh Street? 

THE WITNESS: Nearest Seventh Street. That is 
right. 

THE COURT: All right. Excuse me. 

BY MR. GALIHER: 

Q Did you notice if Mrs. McLaughlin had any- 
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thing in her arms? A Vaguely—I am not saying—I 
don’t want to say positively—vaguely, I think she had a 
package, but I am not sure. 

Q And she was in motion at the time you pulled the 
door open? A Oh, yes. 

Q Now, while you were administering to her, as you 
told us you did after the accident, did you say anything 
to her about the accident? A Well, I said I was sorry. 
I didn’t—naturally I was sorry she was hurt, and asked 
if there was anything I could do. 

• * • • 

63 At the time the accident occurred, Mrs. McLaugh¬ 
lin was right in front of your door, wasn’t she? A 

Oh, yes. 

Q She was not in front of the middle door? A Well, 
she was in front of the door that hit her. 

Q And that was the door that you have indicated that 
you were pulling? A That is right. 

Q And you were pulling it, as you have indicated, in 
a normal manner? A That is right. 

Q And you were in no hurry? A That is 

64 right. 

• • * • 

Redirect Examination 

• • • • 

BY MR. GALIHER: 

Q Mrs. McLaughlin had not reached the center door 
at the time of the accident, had she? A No, she didn’t 
quite reach it. 

• • • • 


81 Julia C. McLaughlin, 

the Plaintiff, resumed the stand and, having been pre¬ 
viously duly sworn, was examined in her own behalf and 
testified further as follows: 
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Direct Examination (Resumed) 

BY MR. SIRICA: 

* • * # 

Mrs. McLaughlin, before I proceed to what happened 
after the accident—we have already covered part of it 
yesterday—what was the general condition of your health 
prior to the accident? A I had perfect health. 

Q Did you suffer from a nervous condition? A No, 
I never had. 

Q What effect has the accident had on your general 
physical condition? A Well, I am in so much agony all 
the time that it makes me extremely nervous. 

Q What do you mean by “agony”? You mean the pain 
from your leg? A Well, the stiffness, the pain. 
82 And it moves around. Sometimes it is along here, 
sometimes it is back here, just like a knife cutting, 
is the nearest I can explain it. 

Q Mrs. McLaughlin, getting back to May 11, 1950, the 
date of the accident, I think you described briefly in gen¬ 
eral what happened when you started to go out the door, 
—that you started to go out the door and you were struck 
by the back edge of the first door. A That is right. 

Q Which was pulled open by Mrs. Green. A That is 
right. 

Q Did you suffer any pain as the result of being 
thrown to the floor there, or the cement there? A Well, 
the pain was terrible, and for a few minutes everything 
went black, and when Miss Green spoke to me, I just 
shook my head. I couldn’t answer for a few minutes. But 
she was very lovely, and got all the help she could for me. 

• • * • 

87 Q Mrs. McLaughlin, I notice when you first get 
up, you have some little difficulty. Now, do you ex¬ 
perience some pain after you have been seated for a while, 
when you first get up? A When I got up, it was as far 


as the middle of my back, and I didn’t think I could walk 
after sitting that long. 

Q I mean at the present time. A That is what I 
mean, a while ago. 

Q You get the pain in the left side of your body? A 
All the time. 

* • • • 

88 MR. SIRICA: That is true. 

BY MR. SIRICA: 

Q Now, Mrs. McLaughlin, do you limp at the present 
time as the result of this accident? A I do. 


93 Cross Examination 

BY >IR. GALIHER: 

• • # • 

94 Q How much time were you actually away from 
work immediately after the accident, Mrs. Mc¬ 
Laughlin? A The accident happened on May 11th, and 
I went back to work on August 22nd. 

• * * • 

95 Q Now, coming down to the accident, Mrs. Mc¬ 
Laughlin, you told Mr. Sirica that you had come 

from the Men’s Furnishings Department? A That is 
right. 

• • • • 

96 Q Do you recall what entrance you had used 
when you went into the store? A Yes. 

Q What entrance did you use? A Seventh Street 
side. 

Q And had you on previous occasions gone in through 
the door that you were going toward at the time the ac¬ 
cident occurred? A I have. 

Q You worked in that vicinity, and had for quite a 
number of years? A That is right. 


41 


Q And you had been in and out of that same door on 
previous occasions in connection with shopping at the 
Hecht Company, had you not? A Yes. 

Q Now, on the occasion of this particular accident, 
other than yourself and Mrs. Green did you see anyone 
else in the vicinity of these doors? A No, there wasn’t. 

Q In other words, there was no congestion? A Not 
at all. 

Q Or no crowd there of any sort on this particular 
occasion? A No. 

* • • • 

97 Q As I understand, Mrs. McLaughlin, you came 
out from here? A Yes. I came through the Men’s 
Department, through this (hole), and I saw a lady about 
to enter this door, and I went to this one. The back edge 
of this door hit me and knocked me against this post, and 
that is where Mrs. Green helped pick me up. (Witness 
indicating on photograph.) 

Q Did you come on an angle as you came from the 
Men’s Furnishings Department? A I was walking di¬ 
rectly across this way. I don’t know how near— 

Q Did you walk in a straight line across, or did you 
walk on an angle? A I just was leaving the Men’s De¬ 
partment and coming through here to go out on the E 
Street side. 

Q Well, isn’t it a fact you intended first of all to go 
through that door which Mrs. Green was using, and 
9S then when you found out she was using that door, 
that you started to go to the other door? A I 
can’t answer that, because I don’t know. I do know when 
I saw her approaching this door, I went to this door. (In¬ 
dicating on photograph.) 

Q How close were you to this door (indicating) when 
you saw her approaching? A I had my hand on the 
door ready to go out. 

Q You had your hand on which door? A On this 
door right here (indicating on photograph). 
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MR. SIRICA: What is she indicating—the second 
door? 

MR. GALIHER: She’s indicating the second door. 

THE WITNESS: This door right here (indicating). 
BY MR. GALIHER: 

Q What was the position of your body at the time 
you had your hand on that door? A Starting out the 
door. 

Q Well, were you facing that door straight, or were 
you on an angle? A That would be— 

Q Let us say this is the door right here,—the table. 
Now, could you indicate, if you please, the position your 
body was in as you were pushing on the door, or starting 
to push on the door? A I was pushing on the 

99 door with my right hand, body on the left side, 
would be a little—bearing a little to the left. 

Q Now, were you directly in front of that door in the 
position you were in at that point? A Yes. 

Q You weren’t on an angle, the way Mrs. Green dem¬ 
onstrated that you were? A No, sir. 

Q You deny that, do you? A I don’t think I was. 

Q In other words, the position of your body was such 
that you would be squarely in front of that door, the 
middle door? A No, not squarely in front of it. I 
would say I was in that position, right about there (indi¬ 
cating). 

MR. SIRICA: Let’s see— 

BY MR. GALIHER: 

Q Would you please— A (Interposing) What I 
mean— 

Q Well, we would like the jury to see this, if you don’t 
mind, please, so would you again show what you just 
showed me? A Right about there. I had my hand on 
the door. (Witness indicating.) 

Q And that was your right hand? A That is 
right. 

100 Q And was your body entirely in a position so 
that it would be within the confines of the frame 
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of the metal door? A I don’t quite understand. ; 

Q You were using your right hand? A That is right, 
just opening the door to go out 

Q And you have pointed that you were about in that 
vicinity (indicating), is that right? A Well, as far as 
you usually go to go out a door. 

Q What we would like to know particularly, if you 
can help us, is, exactly what happened on this occasion. 
Now, isn’t that where you just pointed your finger, for the 
benefit of the jury just a minute or so ago, where I have 
got my right thumb? A I would say along there. 

Q And your right hand was on the door jamb where 
the word “Push” was? A Yes. 

Q That would mean that your right arm was extended 
the furtherest over to this door, would it not (indicating)? 
A No. 

Q It would not? Isn’t it a fact, Mrs. McLaughlin, 
that if you were standing in this position as you have 
indicated, pushing with that right hand, and in the posi¬ 
tion you indicated with respect to that metal door, this 
part of your body would be no further extended 
101 than your right arm in that position? A I 
wouldn’t be standing right near the door. I had 
my purse and a small package in my left hand. 

Q Didn’t you tell us a few minutes ago, and also at 
the time I took your deposition back in July of 1950, 
that that is where you were? 

• • • • 

Q (By Mr. Galiher) Didn’t you so testify then and 
now, Mrs. McLaughlin, that you were directly in front of 
this metal door, pushing it, or starting to push it, at the 
time this accident occurred, with your right arm ex¬ 
tended? A Well, I was very sick at the time that you 
gentlemen were up home, and I tried to explain it to the 
best of my ability. 

Q Mr. Sirica was there at the time? A That is 
right. 




Q And he made no comment? A No. 

Q When you answered those questions that way, and 
you did tell us then, and you did tell us this morning, 
didn’t you, that you were in front of that metal door, 
with your hand up like that, at the time the acci- 

102 dent occurred? (Indicating.) A I didn’t say it 
that way at all. 

MR. SIRICA: I don’t think that is her interpretation. 
I don’t think she could have been in the middle of the 
door, and that happen. She has tried to tell you how it 
happened. 

THE COURT: Where were you? 

THE WITNESS: I was starting out the second door 
when I saw the lady approaching the first door near 
Seventh Street. I started out the middle door, and I had 
my hand right on the part of the door that you are sup¬ 
posed to open the door, and the back edge of the door 
that Mrs. Green was coming in is the one that hit me on 
the side. 

THE COURT: Where was your body with reference 
to the door that you were pushing or had your hand en¬ 
gaged to push? 

THE WITNESS: Well, I had my hand on the door 
to open it and go out, and the door overlapped so far— 
THE COURT: No, madam. You had your hand on 
the (sign) where it says “Push”? 

THE WITNESS: That is right. 

THE COURT: And that -was your right hand? 

THE WITNESS: That is right. 

THE COURT: My question to you is, where was 
your body, from the right shoulder over to the left 
shoulder, with reference to the door you were going 
out? 

103 THE WITNESS: Wouldn’t you be standing in 
this position if you were opening a door to go out 

(indicating) ? 

THE COURT: Were you in front of the door? 
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THE WITNESS: Yes. I was ready to go out. 

THE COURT: Meaning your entire body was in front 
of the door? 

THE WITNESS: I would say that it was* Your 
Honor. 

THE COURT: And that is the door you were leav¬ 
ing by? 

THE WITNESS: That is right. 

BY MR. GALIHER: 

Q And no portion of your body would be extending 
over past that door that you were starting to push? 

MR. SIRICA: She didn’t say that. 

MR. GALIHER: I am asking her. I submit it is a 
proper question. 

THE WITNESS: You mean this side (indicating)? 

Q (By Mr. Galiher) No, I mean the center door you 
are talking about. A No. 

Q No part of your body? A No. 

THE COURT: Did you say there was no part of your 
body toward the other door, Madam? 

THE WITNESS: You mean on this, right here? 
104 Q (By Mr. Galiher) Yes, ma’am, I mean the 
door you are talking about, and only that door. 
No part of your body was beyond that door? A My 
right side might have been. 

Q Mrs. McLaughlin, do you remember being asked 
these questions at the time your deposition was taken? 
This is on page 11, Mr. Sirica. 

“Q Where were you pushing the door; do you recall? 
Were you pushing it on the glass or were you pushing it 
on the metal tread? A I always try to get near the 
middle of the door when I go out. I guess I just made a 
practice of doing that. 

“Q You mean the middle of the glass? A That is 
right. 

“Q As far as you can recall, were you in that position 
or were you over closer to the right-hand side? A I had 
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my hand where it says ‘Push,’ but always, as I say, I try 
to get in the middle of the door to get out. 

“Q If your hand was where it says ‘Push’, your hand 
was over on the right hand edge of it? A Even then 
you stand in the middle. I wasn’t standing over this 
way (indicating), I was more over in here (indi- 

105 eating). I know that because I always try to get in 
the middle.” 

Do you remember being asked those questions? A I 
was very ill when I answered them, and they probably 
sound confused. 

Q Isn’t that the truth? A But it is natural you 
stand a little to the right of a door instead of in the 
center, which you misunderstood me when I said— 

Q Mrs. McLaughlin, didn’t you tell us then, and didn’t 
you tell us earlier this morning, that you were standing 
in a position so that no portion of your body would be 
past this door which you intended to push open? A I 
wouldn’t say that it wouldn’t, but I didn’t say that at all. 
If I did, you misunderstood me. I am sorry. 

Q Now, Mrs. McLaughlin, you heard Mrs. Green 
testify you were moving rapidly, that you were moving 
fast. And do you agree with that? A Not any faster 
than always. 

Q Well, did you at that time usually move very rap¬ 
idly? A I did. 

Q Do you agree with her statement that on that occa¬ 
sion you were moving rapidly? A Not any more than 
usual. 

Q But you dispute her testimony that you were in the 
position she said you were in? 

106 MR. SIRICA: I don’t understand her to say 
she disputes the testimony. 

THE WITNESS: I don’t either. 

MR. SIRICA: That may be your conclusion, Mr. Gali- 
her. 



47 


BY MR. GALIHER: 

Q You recall, Mrs. Green, telling us this morn¬ 
ing that you had not yet reached the middle door at the 
time she opened the door she was endeavoring to come 
through? A I am sorry. 

Q And you had not reached that door? A But I had. 

Q Well, you heard her testify that way this morning? 
A I heard that. 

Q And you tell us that did not happen? A That is 
right. 

Q Did she say anything to you about the accident 
after it had happened, Mrs. McLaughlin? A She was 
very nice and apologized, said she was terribly sorry, 
and hoped that I didn’t think that it was done inten¬ 
tionally. 

Q Did she say to you that she had opened the door 
so fast and knocked you down? A She definitely did 
not. 

Q All right. I will ask you if at the time I 
107 took your deposition, when Mr. Sirica was pres¬ 
ent— 

• • • • 

Q (By Mr. Galiher) (Continuing) —if you were asked 
this question: 

“Q Did she say what she was sorry for?” (Refer¬ 
ring to Mrs. Green.) 

“A That she had opened the door so fast and knocked 
me down, I imagine.” 

Were you asked that question, and did you answer it 
that way? A Oh, well, I said that I didn’t know wheth¬ 
er she was sorry she opened the door so fast that it did 
knock me down, or that I was hurt. 

Q Do you deny being asked that question and answer¬ 
ing it the way I read it to you? A The only thing is 
that I misunderstand that. 

Q Well, did you ever tell Mr. Sirica that you misun¬ 
derstood any of these questions and these answers? A 




That one particular question is the only one I have ref¬ 
erence to. 

Q You read this deposition over, didn’t you? A Yes. 
Q Before this trial started? A That is right. 

Q And you made no effort on your direct exam- 

108 ination by Mr. Sirica to change any of the state¬ 
ments that you had given at the time of the deposi¬ 
tion, did you, Mrs. McLaughlin? A No, but that one 
question is the only one I have reference to. 

Q Were you also asked this question— 

• • • • 

“Q Well, did you observe the manner in which she 
opened the door? A I don’t understand what you mean 
by that. She seemed to be in a hurry. 

“Q Did she open the door fast? A That is right. 
Definitely. 

“Q Gave it a yank? A Yes, because I think she was 
evidently on her lunch period. She asked the nurse if 
there was anything she could do. She asked ‘If not, I 
am in a hurry because I have got to get back to work.’ ” 
Do you remember being asked those questions and an¬ 
swering as I have read to you? A She was talking to 
the nurse, and asked the nurse if there was anything that 
she could do, and the nurse told her, no. 

Q Well, Mrs. McLaughlin, weren’t you asked 

109 these questions I have just read to you, and didn’t 
you give those answers, in the presence of your 

attorney? A Would you read that question again, 
please? 

Q All right. (Beads, as follows:) 

“Q Well, did you observe the manner in which she 
opened the door? A I don’t understand what you mean 
by that. She seemed to be in a hurry. 

“Q Did she open the door fast? A That is right. 
Definitely. 

“Q Gave it a yank? A Yes, because I think she was 
evidently on her lunch period. She asked the nurse if 
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there was anything she could do. She said ‘If not, I am 
in a hurry because I have got to get back to work.’ ” 

Were you asked those questions, and did you answer 
that way? A She asked the nurse, and she gave the 
nurse her address at that time. The nurse told her there 
was nothing more she could do, and she left the store. 

Q Mrs. McLaughlin, if you don’t mind, let me repeat 
the question. I am not talking about the nurse. I am 
simply asking if you weren’t asked these questions in 
the presence of your attorney, and if you didn’t answer 
the way I have read to you. A Yes, I have an- 
110 swered the way it was read. 

Q And that was the truth, was it not? A I 
am very much confused on that. 

Q You are confused now? A On that. 

MR. SIRICA: When was this taken? 

MR. GALIHER: July 14th. 

MR. SIRICA: July 14, 1950, while she was home? 

MR. GALIHER: Yes, sir. 

MR. SIRICA: That was after she came out of the 


hospital. 

MR. GALIHER: I believe that was taken at her home 
at your request. You went with me. 

MR. SIRICA: At your request. 

MR. GALIHER: At your request at her home. You 
asked me to go out to her house, which I did. 

MR. SIRICA: That is right. 

BY MR. GALIHER: 


Q Now, you read that portion of your deposition over 
before you came to Court here? A Yes. 

Q Did you say you had actually started out at the 
time the accident occurred, in other words, pushed the 
door out? A I had my hand on the door to go 
111 out. I hadn’t started out the door. 

Q Let me ask you if you weren’t asked this 
question also at the time of the deposition—same page, 
No. 10: 


* 
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That one particular question is the only one I have ref¬ 
erence to. 

Q You read this deposition over, didn’t you? A Yes. 
Q Before this trial started? A That is right. 

Q And you made no effort on your direct exam- 

108 ination by Mr. Sirica to change any of the state¬ 
ments that you had given at the time of the deposi¬ 
tion, did you, Mrs. McLaughlin? A No, but that one 
question is the only one I have reference to. 

Q Were you also asked this question— 

• • • * 

“Q Well, did you observe the manner in which she 
opened the door? A I don’t understand what you mean 
by that. She seemed to be in a hurry. 

“Q Did she open the door fast? A That is right. 
Definitely. 

“Q Gave it a yank? A Yes, because I think she was 
evidently on her lunch period. She asked the nurse if 
there was anything she could do. She asked 1 If not, I 
am in a hurry because I have got to get back to work.’ ” 
Do you remember being asked those questions and an¬ 
swering as I have read to you? A She was talking to 
the nurse, and asked the nurse if there was anything that 
she could do, and the nurse told her, no. 

Q Well, Mrs. McLaughlin, weren’t you asked 

109 these questions T have just read to you, and didn’t 
you give those answers, in the presence of your 

attorney? A Would you read that question again, 
please? 

Q All right. (Reads, as follows:) 

“Q Well, did you observe the manner in which she 
opened the door? A I don’t understand what you mean 
by that. She seemed to be in a hurry. 

“Q Did she open the door fast? A That is right. 
Definitely. 

“Q Gave it a yank? A Yes, because I think she was 
evidently on her lunch period. She asked the nurse if 
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there was anything she could do. She said ‘If not, I am 
in a hurry because I have got to get back to work/ ” 

Were you asked those questions, and did you answer 
that way? A She asked the nurse, and she gave the 
nurse her address at that time. The nurse told her there 
was nothing more she could do, and she left the store. 

Q Mrs. McLaughlin, if you don’t mind, let me repeat 
the question. I am not talking about the nurse. I am 
simply asking if you weren’t asked these questions in 
the presence of your attorney, and if you didn’t answer 
the way I have read to you. A Yes, I have an- 

110 swered the way it was read. 

Q And that was the truth, was it not? A I 
am very much confused on that. 

Q You are confused now? A On that. 

MR. SIRICA: When was this taken? 

MR. GALIHER: July 14th. 

MR. SIRICA: July 14, 1950, while she was home? 

MR. GALIHER: Yes, sir. 

MR. SIRICA: That was after she came out of the 
hospital. 

MR. GALIHER: I believe that was taken at her home 
at your request. You went with me. 

MR. SIRICA: At your request. 

MR. GALIHER: At your request at her home. You 
asked me to go out to her house, which I did. 

MR. SIRICA: That is right. 

BY MR. GALIHER: 

Q Now, you read that portion of your deposition over 
before you came to Court here? A Yes. 

Q Did you say you had actually started out at the 
time the accident occurred, in other words, pushed the 
door out? A I had my hand on the door to go 

111 out. T hadn’t started out the door. 

Q Let me ask you if you weren’t asked this 
question also at the time of the deposition—same page, 
No. 10: 
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“Q Well, how far did you have the door open at the 
time the accident occurred, the center door, the one that 
you were endeavoring to leave by? A I know that I 
had my hand on the door and started out. The door 
came back.” 

Were you asked that portion— 

MR. SIRICA: Will you please read the rest of it? 
Certainly the whole answer should be read. If Your 
Honor please, the bottom of page 10. 

THE COURT: Suppose you read the whole answer. 

• • • • 

132 MR. SIRICA: I have the matter of the regula¬ 
tions cleared up now, and certified. 

THE COURT: No objection? 

MR. GALIHER: Yes, there is an objection, which 
Your Honor will have to pass upon. 

I was going to ask how you wanted to approach the 
discussion on the regulation, which I understand you are 
going to offer now. 

MR. SIRICA: I have gotten to the point where I am 
ready to offer these regulations. 

THE COURT: Are you going to have anything after 
that? 

MR. SIRICA: I think we can stipulate on this. I want 
to show that according to the American Experience Table, 
insurance table, the life expectancy of the plaintiff, who 
at the present time is fifty-six years of age, is 16.72 
years—almost seventeen years. 

MR. GALIHER: I am sure that is all right. 

• • • • 

MR. SIRICA: I think you have already said the doors 
were installed in 1941 shortly after January. 

133 MR. GALIHER: That is close enough—some 
time shortly after January. It may have been 

June. Those regulations are all right. 

• • • • 
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MR. SIRICA: I offer in evidence Plaintiff’s Exhibit 
No. 14—do yon want to mark this—dated December 16, 
1952, which is a certified copy of—I will have to get the 
title—Section 6 part 1 (e) of the Building Code of the 
District of Columbia in effect from July 1, 1930, through 
October 14, 1941, entitled, “Aisles and Corridors.” 

• • • • 

134 (The above described paper writing was marked 
Plaintiff’s Exhibit No. 14 for identification.) 

MR. SIRICA: I offer in evidence Exhibit No. 15, 
which is a certified copy from the Commissioners of the 
District of Columbia, as is the former exhibit, dated also 
December 16, 1952, certifying that this is a true copy of 
Article 601 to 609 of the Building Code of the District of 
Columbia in effect from October 15, 1941 through Septem¬ 
ber 15,1947, entitled “Aisles and Corridors.” 

(The above-described paper writing was marked Plain¬ 
tiff’s Exhibit No. 15 for identification.) 

MR. SIRICA: I also offer at this time another cer¬ 
tified copy from the Commissioners of the District of 
Columbia, dated December 16, 1952, certifying that this is 
a true copy of Article 601-609 of the Building Code of 
the District of Columbia, in effect December 16, 1947, 
through January 31, 1951, as amended, effective Septem¬ 
ber 16, 1947. 

(The above-described paper writing was marked Plain¬ 
tiff’s Exhibit No. 16 for identification.) 

THE COURT: Do you gentlemen object to all of 
these? 

MR. GALIHER: Yes, we do. 

THE COURT: Suppose we excuse the jury so 

135 I can hear what you have to say. 

• • • • 

(There followed a discussion concerning the relevancy 
of Plaintiff’s Exhibits Nos. 14, 15, and 16 for identifica¬ 
tion, which by direction of counsel is omitted from this 
transcript. Thereupon, the following occurred:) 
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THE COURT: All right, sir, if that is the situation, 
I will receive these. I want to say this to you, Mr. Sirica, 
I receive them on the theory of your supplemental claim, 
as distinguished from the question of the doors them¬ 
selves being defective, because I think they have real 
application to the question as to whether passage or aisle¬ 
way or corridor is obstructed or rendered less safe by the 
swinging into it of a portion of the door. 

MR. GALIHER: I have objected to that, of course. 

THE COURT: Certainly. You, too, Mr. Fletcher? 
136 MR. FLETCHER: Yes. 

MR. SIRICA: May I read these? 

THE COURT: Yes. * * * 

• # • * 

THE COURT: All that I understand you really have 
the several of them for is to cover the dates in question 
as to both construction and as to maintenance. 

MR. SIRICA: That is right. And I can read just 
one of these. There is no use reading three. 

THE COURT: There is one variation. Do you make 
any point of that? 

MR. GALIHER: Again, Your Honor, I say it is im¬ 
portant to determine what the people who promulgated 
that regulation had in mind, and for that reason I do 
have to make a point. 

THE COURT: All right, sir, then you may read the 
three, which will show the variance, and the dates. Or it 
might be better, if you could, to just say you have an¬ 
other one, if that is true, which adds these words. 

MR. SIRICA: Yes. I think two of them use those 
words, “. . . or corridors.” 

I think that concludes my case, with the offering of 
these in evidence. 

(Plaintiff’s Exhibits Nos. 14, 15 and 16 were received in 
evidence.) 

THE COURT: All right. We had better deter¬ 
mine what we are going to do about this other 
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thing that you were talking about. I am referring to the 
proposition of the answer. 

MR. GALIHER: If it will help the situation out, as 
I told you, I will not refer to it again. 

MR. SIRICA: How does Your Honor feel about it? 

THE COURT: As to what? 

MR. SIRICA: Whether that part of the answer is ad¬ 
missible? Do you have any doubt about it, as a matter 
of discretion? 

THE COURT: Did you doubt it? 

MR. SIRICA: Personally, I don’t care. 

THE COURT: You don’t want it then. You want to 
abandon it. 

MR. SIRICA: Unless counsel wants to argue the 
point. 

MR. GALIHER: I am not going to argue it. 

MR. SIRICA: Let’s abandon it, then. 

• • • • 

138 MR. GALIHER: At this time I respectfully 
move the Court to direct a verdict in favor of the 
defendant because I do not believe that the plaintiff has 
made out a prima facie case. 

• • • • 

THE COURT: I am going to deny your motion with¬ 
out prejudice. And I want you to be on notice that I 
will hold, Mr. Sirica, that res ipsa loquitur is not ap¬ 
plicable. 

That brings us to you, Mr. Fletcher. I read your 
Terminix case last night. It said in the case of implied 
warranty that it dates from the actual occurrence rather 
than from the infliction of damages, and you say that that 
is applicable here. What about that Terminix case, Mr. 
Galliher? 

• • • • 

THE COURT: No harm has been done to you thus 
far. If either of you get anything on those new rules, 
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let me have it. I will treat your motion as submitted, in¬ 
sofar as your desire to get out on the statute of limita¬ 
tions is concerned. 

139 THE COURT: I will see if I can find anything 
tonight. 

MR. GALIHER: I don’t believe you will. 

THE COURT: If I am not going to find anything, 
then I will grant your motion, Mr. Fletcher. 

• • • • 

143 MR. FLETCHER: Before we leave, may I ask: 

When you adjourned yesterday for the day, you 
indicated a tentative conclusion— 

THE COURT: No, sir. I concluded, in the light of 
what Mr. Galiher said—he was very fair about it,—that 
I would grant your motion. All that was tentative was 
to see if he would be able to get something that he could 
fortify what he was saying with. Under those circum¬ 
stances, your motion was granted, and is still granted. 
If you want to prepare an order, you may. 

MR. FLETCHER: Thank you, Your Honor. 

• • • • 

145 Now, the Building Code regulations which have 
been admitted in evidence are as follows. These 

are certified by the Secretary of the Board of Commis¬ 
sioners for the District of Columbia. The first is Plain¬ 
tiff’s Exhibit No. 14, and it states as follows: 

(Here Counsel read Plaintiff’s Exhibit No. 14 to the 
jury.) 

Plaintiff’s Exhibit No. 15, also dated December 16, 
1952, is the same regulation, practically almost word for 
word, which was in effect from October 15, 1941 
through September 15, 1947. (Reads Plaintiff’s Ex¬ 
hibit No. 15.) 

146 Plaintiff’s Exhibit No. 16 is also a certified copy 
of the aforesaid regulations, dated December 16, 

1952, and that provides that these regulations were in 
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effect from September 16, 1947 until January 31, 1951, as 
amended effective September 6, 1947. In other words, 
these regulations were in effect from the time of the in¬ 
stallation of the doors in 1941 to the time of the accident, 
May 11, 1950. And the only difference between these 
regulations and the others is that in the first paragraph 
the words “or corridors”, in the second paragraph the 
words “or corridors” and in the third paragraph the 
words “or corridors” are left out, and they only use the 
words “Passageways or aisles.” 

• * • • 

MR. GALIHER: Your Honor, for the sake of the 
record, I think I probably should renew my motion for a 
directed verdict. 

THE COURT: Let me suggest this to you: It is not 
necessary for you to do it, because you very clearly said 
on the record that you would make your motion, 

147 and I am treating it as submitted. 

MR. GALIHER: And also my objection to the 
regulations has been properly noted? 

THE COURT: I think that is true. I think you have 
assigned your reasons for it. 

• • • • 

Eric B. Johnson 

was called as a witness for and on behalf of the De¬ 
fendant and, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

• • • • 

I am chief engineer for Abbott, Merkt & Company. 

Q What is the business of Abbott Merkt & 

148 Company, — principal business? A The design 
of—that is, the preparation of plans and specifics 
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tions for the construction of buildings, such as depart¬ 
ment store structures and industrial structures. 

Q Over the years, have they done considerable design¬ 
ing for department stores in different cities and different 
States throughout the country? A They have. 

• • # • 

THE COURT: What are they, architects, or what? 

THE WITNESS: Engineers. 

THE COURT: Engineers. 

Q (By Mr. Galiher) And does the work of the com¬ 
pany also include architectural work? A Incidental 
architectural work to the design of buildings. Yes, sir. 

Q Mr. Johnson, will you please give us an idea of 
just how many department stores? A To my knowledge 
we have about six department stores constructed, and 
another six under design. 

Q How long has the firm been in business, approxi¬ 
mately? A About thirty years. 

Q Well, are you talking about just recently, or 
149 going back to a period of time? A My knowledge 
only goes back about ten years. 

MR. GALIHER: I see. Thank you. Now, Mr. Sirica 
says he has no objection to this. I do not want to go 
into the contents. I simply want to show that on July 
9th, 1940 a contract was entered into between Mr. John¬ 
son^ company and The Hecht Company, calling for all 
engineering and architectural matters in connection with 
the construction of the Annex on E Street, which is the 
building we are concerned with here. Your Honor, may I 
have that marked, if you please, sir? 

(Thereupon, the document above referred to was marked 
Defendants Exhibit No. 1 for identification.) 

BY MR. GALIHER: 

Q Now, there being no objection to that from counsel, 
Mr. Johnson, this shows that on July 9th, 1940, Abbott 
Merkt & Company entered into a contract with The Hecht 
Company, which covered all engineering and architectural 
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matters in connection with the building, from the begin¬ 
ning until the building was completed and ready for occu¬ 
pancy. This service includes preparation of preliminary 
sketch plans until a general layout has been developed 
that is satisfactory; thereafter preparation of detailed 
working drawings for all features of the building, includ¬ 
ing architectural, structural, mechanical, plumbing— 

150 and there are a number of other items which I will 
not read. 

THE COURT: Am I to understand that that contract 
is in evidence for such use as either of the parties may 
desire? 

MR. GALIHER: Yes, sir. 

THE COURT: So we will mark it as received in 
evidence. 

• • • • 

Q Now, Mr. Johnson, thereafter were these specifica¬ 
tions for labor and materials prepared by your 

151 company on this particular building? A These 
are typical specifications, sir. 

Q Now, will you refer, please, to page 75 of the specifi¬ 
cations, and tell us, if you will, what type of doors were 
called for,—outside doors called for on this building in the 
plans and specifications of your firm? A The specifica¬ 
tions call for extruded Ellison doors and frames. 

• • • • 

THE COURT: There being no objection, it will be 
received as Defendant’s Exhibit No. 2. 

(Thereupon, the document above referred to was marked 
Defendant’s Exhibit No. 2 and received in evidence as 
such.) 

* • * * 

MR. GALIHER: Ladies and Gentlemen of the Jury: 
This section in this contract, or rather, in the plans and 
specifications, provides as follows: (Reads section of 
plans and specifications providing for extruded Aluminum 
Ellison doors and frames, No. 107.) 
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• • • • 

152 Q Now, will you particularly refer to the blue¬ 
print that has reference to these doors, and then 

when you have located it, I want to have it marked, and 
I -would like you to show it to the jury. A There are 
two drawings prepared by The Ellison Bronze Company, 
showing the details for the doors in question,—shows the 
construction, the installation and the hardware for the 
doors. The drawings are numbered Sheet land Sheet 2 
under Contract No. 20025. 

• • • • 

153 Q Would you mind coming down and explaining 
to the jury as simply as possible what this situation 

is? A (Indicating to jury) This is a picture of the 
doors looking at them from the outside. There are 

154 three doors set in frames. Now, looking down upon 
the doors from above, you have this condition. 

Here is the wall on one side, and the wall on the other 
side, and the door jambs, and the doors are set in here. 
When the door opens, this being the street side, this 
being the vestibule side, this side comes out to this 
position, and the door takes this position here, leaving 
a full clear opening to walk through. 

• • • • 

Q (By Mr. Galiher) Would you discuss its full posi¬ 
tion when it is open? A Just a minute. When the door 
is fully open, the (leaves) stick out about one foot nine 
inches outside the door jamb; one foot, one or two, 
inside. 

THE COURT: One foot, nine, and one foot on the 
inside? 

THE WITNESS: One foot, nine outside. One foot is 
the inside, Your Honor. 

THE COURT: Thank you. 

Q (By Mr. Galiher) You have indicated that the 
door is flush with the door frame in that position? A It 
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is close to the door frame, leaving a clear opening be¬ 
tween the door and the opposite door frame. 

155 Q Does any portion of that door protrude over 
on the door next to it when it is open, as you h&ve 

indicated? A No, sir. It is all within the width of the 
opening. 

Q Of the door itself being open? A That is right. 

Q These doors were actually put into this building, 
were they? A Yes. 

MR. GALIHER: I believe that is all. 

MR. SIRICA: May I have those photographs? 

Cross-Examination 

• • • * 

BY MR. SIRICA: 

Q Mr. Johnson, these specifications and contract you 
have referred to that your company entered into with 
The Hecht Company, you prepared, or your company, 
rather, prepared certain specifications. That is correct, 
isn’t it? A Yes, sir. 

Q Designs for the building—the Annex? A Yes. 

Q And these were submitted to The Hecht Com- 

156 pany for approval, were they not? A These 
drawings were made by the manufacturer of the 

doors and submitted to the Abbott Merkt Company for 
approval, to see that they would be in accordance with 
the specifications, and would fit the building. 

Q And, of course, The Hecht Company also had knowl¬ 
edge of that, didn’t they? A Oh, yes. 

Q And they saw these plans before the doors were in¬ 
stalled. Isn’t that correct, Mr. Johnson? A I do not 
know, sir, if they ssw this shop drawing, but they saw 
our drawing which indicated the same thing on a smaller 
scale and possibly more diagramatic than this detail. 

Q They accepted and approved of these people going 
ahead with this job? A That is right. 
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Q And in these drawings and specifications it was 
mentioned that Ellison doors were to be installed; that is 
correct, isn’t it? A Yes, sir. 

Q And The Hecht Company approved of that? A 
Yes, sir. 

Q You say you have designed or built, I think, six 
department stores throughout the country? A That 
would be an approximate figure. 

Q And six are under construction; that is cor- 

157 rect? A Under design. One of them is under 
construction. 

Q Now, Mr. Johnson, there has been introduced and 
received in evidence a picture, which I am holding in my 
hand, which has been marked Plaintiff’s Exhibit No. 2. 
This picture represents the first door closest to Seventh 
Street. Are you familiar with the building down there? 
A Yes, I recognize the location. 

Q This picture shows a young girl holding open the 
first door. The jury has seen this. So you are pretty 
well acquainted with that door. That is correct, isn’t it? 
A Yes. 

Q When that door is open, and say open to its fullest 
extent, will you tell the Court and Jury how far this back 
edge here—I mean the part wiiere my finger is—how far 
away is that from the frame work, or the door itself 
where it says “Push”? Can you give us an idea in 
inches? A This goes back one foot two inches. 

Q Fourteen inches? A From the center of the jamb. 
Q From the center of the jamb. So it juts into this 
passageway about 14 inches—that is correct? A If you 
measure from the face of the jamb, it would probably 
be about one foot. 

Q Into the passageway; that is correct, isn’t it? A 
Wait a minute. This is a— 

158 Q Let me explain it better by another photo¬ 
graph. Do you have that picture showing the 

Men’s Department? * * This is a photograph wrhich has 
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been marked Plaintiff’s Exhibit No. 1 for identification, 
which the jury has already seen, and shows the entrance 
and exit to the Men’s Department right here. People 
come in or go out this entrance, if they desire. They 
take any of these doors to go out—that is correct? A 
Yes. 

Q So that as they are about to come out, a person can 
go in the first, second, or third door? A Yes. 

Q These doors open very easily? A Yes, sir. 

Q They call them a balanced door? A Yes, sir. 

Q Did you notice the doors as you came in the build¬ 
ing, the front entrance of the Court House? A Not par¬ 
ticularly, no. 

Q Those doors do not pull open real easy, you have 
to put forth some pressure on them? 

MR. GALIHER: I submit that is not in evidence. 

THE COURT: That is not in evidence, Mr. Sirica. 

MR. SIRICA: Then I will confine it to these particu¬ 
lar doors, if Your Honor please. 

159 THE COURT: All right, sir. 

BY MR. SIRICA: 

Q If the hinges had been installed on the edge here, 
instead of this part jutting out,—if the door had been 
so designed and constructed and hung so anybody coming 
in who pulled that door open—if the hinges had been 
there, naturally, the back edge of that door couldn’t come 
into the passageway—that is correct, isn’t it? 

MR. GALIHER: I object again. I think Mr. Sirica 
is testifying. 

THE COURT: He is asking the question. Did you 
understand the question, Mr. Johnson? 

THE WITNESS: Yes. 

THE COURT: Do you have any objection to his an¬ 
swering if he understands, Mr. Galiher? 

MR. GALIHER: No, sir. 

Q (By Mr. Sirica) Would you mind answering that, 
Mr. Johnson? A When the door is hinged on the jamb, 
of course the rear edge cannot project in. 
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Q So, the way these doors are constructed and made, 
when a person pulls the door open to come into this 
passageway, or entrance, here, he pulls it in, or she pulls 
it in from the outside—correct? That is correct, isn’t it? 
A Yes. 

Q Now, the door can’t be pushed in from the 

160 outside—it is made that way? A No. 

Q And one of the features of this door is that 
it pulls out very easily, doesn’t it? A Yes. 

Q There is no regulator on the door, such as you have 
on these revolving doors? You are familiar with revolv¬ 
ing doors, are you not? A Yes. 

Q You are familiar with the revolving door that is a 
short distance from this door in the same building on E 
Street? A I am familiar with revolving doors typically, 
but I am not familiar with that particular door. 

Q Aren’t you aware of the fact—by the way, have 
you installed revolving doors for department stores 
throughout the country? A Yes, sir. 

Q Many of them? A Yes. 

Q Aren’t you aware of the fact there is a regulator 
on such doors which prevents the door from revolving 
more than a certain number of revolutions per minute, 
or per second? 

MR. GALIHER: If Your Honor please, we are 

161 not dealing with revolving doors. I don’t think 
that is pertinent. 

THE COURT: I don’t believe so. 

MR. SIRICA: I will withdraw it. 

BY MR. SIRICA: 

Q Was there anything, any counteraction or regulator 
on these doors on May 11th, 1950, the day of the accident 
in this case, which would prevent that door from coming 
back at a certain speed? A I say that depends on how 
strong you are. 

Q As a matter of fact, a child could operate these 
doors? A Yes, sir. 



63 


Q Don’t they publicize that fact, that they are easy 
to operate? A Yes. They eliminate the air pressure on 
the door. 

Q You have a certain (liberation) there you don’t 
have on a regular door, isn’t that true? A The fact 
that the door opens there and comes in on this side 
makes the air go by the door, and you don’t have the 
air pressure on the door. 

Q So that makes it much easier to open than the 
average door? A Yes. 

Q Assuming you had another kind of door— 
162 and there are thousands of makes, I suppose you 
would testify, that are made with hinges right on 
the edge? A That is right. 

Q That type of door is harder to open than this door? 
A No, it would depend on the hardware. 

Q Suppose they had the same hardware, steel, and 
everything, and glass, and everything you have in this 
door, wouldn’t the door which had hinges on the edge, 
of the same build, the same width, and so forth, be harder 
for a person to open than this type of door? A Yes, if 
there is an excessive air pressure on the outside which 
keeps the door shut. If the excessive air pressure would 
be on the inside, the door would rattle, as a matter of 
fact. 

Q What do you mean,—air pressure? A When the 
air is cold on the outside and the air is warm in the 
store, you actually would have air pressure on the door. 

Q Assuming now for the purpose of this case that you 
installed in this space here the same kind of a door, or 
the same width, the same weight, and everything,—what 
is it, aluminum, or steel? A I believe aluminum. 

Q You have two small openings here, don’t you? A 
Yes, sir. 

Q One at the top, and one at the bottom? A 
Right. 


163 
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Q Isn’t it a fact this door is designed with the purpose 
in mind that it will open much easier than the regular 
door that would be designed, of the same weight, and so 
forth, under the same conditions? A You should open 
it with much less effort; yes, sir. 

* * * * 

Wilmot S. Bates 

* * * * 

Direct Examination 
BY MR. GALIHER: 

Q Will you please give your full name, your 

164 address, and your occupation? A Wilmot S. 
Bates; Jamestown, New York; President of The 

Ellison Bronze Company, Incorporated. 

Q Mr. Bates, what is the business of The Ellison 
Bronze Company? A Principally the manufacture of 
the balanced door. 

Q How long has The Ellison Bronze Company been in 
business in the United States? A Since 1913. 

Q And how long has that company been manufactur¬ 
ing the door known as the Ellison Bronze door? A The 
Ellison Bronze door was first manufactured in 1932. 

Q Now, will you tell us, please, sir, if that type of 
door is patented in the United States Patent Office? A 
It was patented. The patents have now run out. 

Q WTien did those patents run out, if you recall? A 
In November some time. I don’t remember the exact 
date. 

Q That would make it, then, that your company has 
manufactured and installed the Ellison door for about 
twenty years? A That is right, sir. 

Q And can you give us any idea of just what the 
Ellison type of door is? In other words, is the 

165 type of construction the same in all of the doors? 
I am not talking about the size, or the width, or 


65 


heighth, but I mean the general operation of the door. A 
The balance principal and the general operation is the 
same on all balanced doors. 

Q Yes, sir. Will you please come down and explain 
that, if you will, to the jury, by using any—or would 
you prefer to use the blackboard? A Yes, I think so. 
(Witness goes to blackboard.) 

MR. GALIHER: Mr. Bates says that perhaps if the 
jury had one of these pamphlets on the door put out by 
his company, they might follow this better. 

THE WITNESS: (Draws on blackboard.) I am 
afraid this is a rather rough sketch, but maybe we can 
follow this through. On page— 

MR. GALIHER: Wait a minute. I want to find out 
if counsel has any objection to the jury seeing this 
pamphlet. 

MR. SIRICA: I have no objections, only so far as the 
installation in various places is concerned. I have no 
objection to the jury looking at this pamphlet. 

THE COURT: Mr. Bates, are you referrnig to a par¬ 
ticular page? 

THE WITNESS: Page 2. 

• • * • 

166 THE COURT: You may give it to the jury, 
with the understanding it is page 2 only. 

MR. GALIHER: Yes. I will try to open it to page 2. 

(Thereupon, several copies of the pamphlet in question, 
opened to page 2, were given to the jurors for their in¬ 
spection.) 

BY MR. GALIHER: 

Q Mr. Bates, before you describe that on the board, 
will you tell us, please, approximately how many of these 
Ellison Bronze doors are in present operation in the 
United States of America, in buildings? A That is 
twenty years. Probably twenty to twenty-five thousand. 

Q Now, can you specifically—you are familiar with the 
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doors that we are concerned with in the Hecht Company 
on E Street—the three doors? A Yes, sir. 

Q Can you tell us whether or not you have any other 
installations of these doors, which means like the doors 
at the Hecht Company? I think you have said they all 
work alike? A That is right. 

Q Have you any other installations in the District of 
Columbia? Offhand, if you can recall some of 

167 them, please tell us where they are. A George¬ 
town University Hospital. Woodward and Lothrop. 

The Hecht Company, of course. A restaurant, on 15th 
Street, I think, called 823, or 853. Statler Hotel. 

MR. SIRICA: Statler? 

A (Continuing) Yes. And several of Mr. Cafritz’s 
apartment houses. 

Q (By Mr. Galiher) What about Lansburgh’s? A 
Lansburgh’s department store has the balanced door. 

Q And they operate just the vray the one does at the 
Hecht Company? A Exactly. 

Q Now, would you please explain the operation of this 
door? A I will try. On page 2 of this little brochure 
is a picture of the balance door partly open. Now, here 
is what controls the action of the door, right down in 
here. (Witness indicating.) 

Q Will you move over a little bit? A I had better 
say this is the jamb. Inside the jamb is a tube. Fastened 
to the top of the tube is a top arm, and to the bottom of 
the tube is the bottom arm. That makes a continuous 
hinge from this point over into the jamb, up through the 
jamb, and to this point on the door. 

Inside the tube in the bottom is a spring. There 

168 is tension placed on that spring, which tends to 
keep the door in the closed position. When you 

pull on the pull, the door moves this way. (Witness in¬ 
dicating on blackboard, and pamphlet.) The spring 
tightens up, and then tends to close the door. 


67 


Inside the door itself at this point is a check. When 
the door closes, the hydraulic action of this check 
tends to slow it down and bring it into the jamb easily. 
When the door is in the open position, because of 
the action of these two arms and this shaft, at that 
point, at no time can the door exceed the bounds of the 
jamb. It is always within those points right there. 
Now, is that clear, or is it not clear? It is rather 
difficult to explain. 

Q Yes. Now, will you tell us, please, how much of 
a radius that door has at the Hecht Company? A Well, 
now, that depends. I do not know the exact dimensions 
of that Hecht Company door. 

THE COURT: What was your question? 

MR. GALIHER: The radius, how much of a radius 
it has. And he says he doesn’t know the dimensions. 

THE COURT: Radius of what? 

THE WITNESS: From this point to this point. 
(Indicating.) 

THE COURT: Oh, radius. I thought you said raised. 

MR. GALIHER: I am awfully slow on these 
169 terms. I will do the best I can. 

THE WITNESS: It depends upon the width of 
the door, this dimension from here to here. (Indicating.) 
For instance, if we were to call that 32 inches from this 
point to this point, this radius here would be 11 inches. 

BY MR. GALIHER: 

Q If I may interrupt you, I think we can help you. 
We actually have the plans, which I think show that on 
them. Perhaps if you refer to these—I believe these 
have been identified as having been prepared by your 
company, Mr. Bates. A 36% is the proper dimension. 
'Maybe they have the radius on the plan. This (indicat¬ 
ing) would be 12% inches. This radius from here isn’t a 
true radius. But it would be the difference between the 
12% and the 36% inches. 

Q I believe we have already had testimony concerning 
that distance. Now, these doors, as indicated by these 
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photographs, which are in evidence, have the word 1 ‘Push” 
on them. A Yes, sir. 

Q And these doors also, as the evidence has shown, all 
open outward. Now, will you explain just what the opera¬ 
tion of these doors is when pressure is applied where 
the sign “Push” appears? A The sign “Push” 

170 would appear directly opposite this pull handle, in 
other words, at that point there. When you push, 

the door moves into that position. (Indicating.) 

Q Now, can you tell us whether or not as the door is 
pushed and this portion moves in this position, that is in 
a straight line, whether it is on an angle, or just how it 
operates? A This point at the edge of the door goes 
right straight back in a straight line. 

Q And is there any overlapping of that door during 
any stage of its opening or closing beyond the two jambs, 
or the frame? A No, sir. The entire action of the door 
is contained within that 36% inches, and not beyond the 
jambs. 

Q Did you tell us there is a check—I think you indi¬ 
cated there was a door check on this door? A Right 
here (vindicating). 

Q What is the purpose of the door check? A The 
purpose of the door check is to control the closing speed 
of the door. There are two speeds in the check. This is 
a hydraulic check. You can regulate the first speed to 
bring this down to within ten inches of the jamb and slow 
it up so it moves into the jamb very slowly. 

Q Now, w’hat is the value of this type of door, as 
compared with, let us say, the type of door that 

171 opens all the way on its hinge? A Well, this 
door was developed to equalize wind pressure. A 

door that is opening from the jamb has all the pressure 
all the way through the door. You have to pull it against 
the pressure. This door (the Ellison door) when you 
break it, the wdnd pressure can take effect there and 
there, and equalize itself, and help you open the door. 
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Q Is this door of approved design in the District of 
Columbia? A Yes, sir. 

Q And what about the other States where you are 
doing business? A We have approval where it is re¬ 
quired. 

• • • • 

Cross-Examination 


BY MR. SIRICA: 


Q I understood they are in operation, or installed 
and in operation in about six or seven places in Washing¬ 
ton. That is correct, isn’t it ? A More than that. 

Q More than six or seven? A Yes, sir. 

Q Now, the last thing, I think you said, was 
172 that this door has a door check, and I think you 
said this controls the closing speed. That is cor¬ 
rect, is it? A That is correct. 

Q So that you don’t have any door check to control 


the opening speed of the door? A May I make 


a re¬ 


mark? 


MR. SIRICA: May I have an answer to that, if Your 
Honor please? 

THE COURT: Yes, if he can answer it. 

A Controlling the speed of opening of the door is this 
spring we talked about. The spring tension is drawn up, 
and it goes even tighter when you open the door. So the 
speed of the door’s opening is controlled by the spring; 
the speed of the door’s closing is controlled by the check. 

Q Mr. Bates, isn’t it a fact, assuming for the purpose 
of this question that we have a door made out of exactly 
the same material, same thickness, same weight, and as¬ 
suming, now, that door were hung by hinges right on the 
edge of the door, instead of having this hydraulic mechan¬ 
ism you have explained, wouldn’t it be much more difficult 
and harder to open that door if the hinges were on the 
edge rather than to have the mechanism you have now? 
A That would depend upon wind pressure conditions. 
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Q Well, as a matter of fact, in your catalogue 

173 here—do you refer to it as a catalogue? A Book¬ 
let, or brochure. 

Q No. 1 on page 2. All of the jurors have a copy. 
No. 1. “Functions of Ellison balanced principle: 

“1. Easy operation against wind or air suction. Elli¬ 
son, the balanced door, is pivoted top and bo-ttom. When 
open, the pull style swings outward against the wind, and 
the opposite style swings inward with the wind. A mini¬ 
mum effort opens and closes the balanced door despite 
wind or suction conditions.” Correct? A That is right, 
sir. 

Q And by minimum effort, as a matter of fact, a child 
could operate these doors easily with the effort they would 
put forth. Isn’t that true ? A That is true. 

Q Now, isn’t this further fact discussed in your 
pamphlet here: 

“2. Facilitates traffic by quicker operation. Effort¬ 
less opening and quick closing action permits uninter¬ 
rupted traffic flow. Building owners report the balanced 
door easily handles 2 to 3 times the traffic which can 
move through ordinary doors.” 

That is one of the features advertised? A That is 
what it says. 

Q On the next page, which is page 3— 

THE COURT: Now, Mr. Sirica, are we going 

174 to anything other than page 2? That is all that 
was used. 

MR. SIRICA: I have no objection. The jury here 
has the picture, and I would like to develop something, if 
I can do it. 

THE COURT: All right, sir. 

BY MR. SIRICA: 

Q When you sell these doors to, say, a department 
store that wants to install them, do you supervise the in¬ 
stallation of the doors? A In some cases. In some 
cases, no. 
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Q In this case did yon do it? A No, sir. 

Q In other words, the doors were purchased from 
you by the architect or the engineers for the Hecbt Com¬ 
pany? A By the general contractor. 

Q And of course they were approved by the Hecht 
Company. That is true, isn’t it? A I imagine so. 

Q The design for the installation of the doors was 
prepared by the architect, or the engineers? A That is 
right. 

Q You had nothing to do with the installation? A In 
this case the architect was Abbott-Merkt, as I recall. 

Q May I refer to these pictures again? Mr. 

175 Bates, I assume, now, you have been to the E Street 
entrance of the Hecht Company, and you are fa¬ 
miliar with those doors? A I have seen them. 

Q I will hold before the jury, Plaintiff’s Exhibit No. 
1, which has been admitted in evidence. I will describe 
this photograph, Mr. Bates. To my right here is what is 
called the Men’s Department. If a person happens -to be 
shopping, and happens to come through the Seventh 
Street entrance, and desires to go to Sixth Street, we 
will say, they can come through the main department 
store, or -through the Men’s Department, and then use 
these doors to get out on E Street? A Yes, sir. 

Q Now, if a person were coming out that exit, assum¬ 
ing nobody was coming in, they could use No. 1 door, 
where it says “Push”? A Yes. 

Q Or they could use 2 or 3—either one of the three 
doors? A Yes. 

Q You had nothing to do, as I understand, with in¬ 
s-tailing the doors? A No, sir. 

Q You had nothing to do with designing the frame¬ 
work, or indicating where the hinges should be, 

176 whether they should be on the right side, or on 
this side? That is correct, isn’t it? A Yes, sir. 

Q It was left entirely up to the architect, the engi¬ 
neers and the Hecht Company? A Yes, sir. 
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Q Now, taking your own photograph, we will take the 
center one, it says: “New England Telephone and Tele¬ 
graph Company.” You notice how those doors are set up 
there? The two handles are almost together. So you 
have to open them from the outside—correct? A Yes. 
Those are pairs of doors. 

Q What? A These are pairs of doors, whereas those 
(indicating) are singles. 

Q You understand from this photograph that the 
traffic ordinarily would be coming out from the Men’s 
Department if they desire to go out on E Street—in this 
picture here—correct? A Yes, sir. 

Q Now, assuming that these doors were hung in pairs, 
like you have there, and someone were coming in either 
one of those doors, the door wouldn’t operate as you 
have it here, they couldn’t operate it? A I don’t know 
that I understand your question. 

177 Q All right. Assuming the doors to the E 
Street entrance were hung in pairs, we will say 
one pair, or two pairs—let’s take one pair—now, a person 
coming in would have to pull the right hand side, or left 
hand side—correct? A Yes, sir. 

Q So that if a person pulled the left hand side here, 
assuming this is the left hand door, a person could push 
from the inside and push this door out on the right— 
that is correct, isn’t it? A Yes. 

Q And it wouldn’t even be near this back edge you 
have described here. Isn’t that true? A If the person 
were standing in the correct relative position to the door, 
he wouldn’t. 

Q Assuming they are coming straight out, coming out 
of the interior? A You are assuming he’s in position 
to go out the door? 

Q That is right. To repeat, again assuming—may 1 
have this—assuming that a lady, or a man, was pulling 
open this door to their left, going in the entrance, that 
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overlap or that edge would be on her or his left. That is 
correct, isn’t it? A Yes, sir. 

MR. GALIHER: If Your Honor please, there 

178 has been no testimony that there was an overlap 

4 

here. 

MR. SIRICA 3 Whatever you call it, it is this part 
that goes in 14 inches, I think, Your Honor. 

THE COURT: The part that goes inside? 

BY MR. SIRICA: 

Q You speak of this as an overlap? What do you 
call it t A I call it inward projection. 

Q If a person were going into that building of the New 
England Telephone and Telegraph Company, and desired 
to use, we will say, the left door of the middle en¬ 
trance, he would pull out that door—and it pulls out 
easily—that is correct? A Yes, sir. 

Q If a person were coming out at the very next mo¬ 
ment and desired to come out the next door, he would 
push from the inside and come out while the other party 
was coming in? A That is right. 

Q And he would be some little distance from that pro¬ 
jection of this door coming out, isn’t that true? A That 
is true. It is true if we assume he’s in the right posi¬ 
tion to open the door. Do we assume that? 

MR. SIRICA: That is right. I think that is all I 
have, Your Honor. 

179 Redirect Examination 

MR. GALIHER: Will you resume the stand? 

THE WITNESS: (Resumes witness stand.) 

BY MR. GALIHER: 

Q That is true of any of these doors put out by your 
company, is it not, if a person is in the right place and 
opening it properly, they would never be in position to 
be in contact with any other door that might be hung 
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next to it? A That is true. That is why I brought 
forth that assumption. 

• * • • 

THE COURT: Suppose we mark the brochure No. 4. 
And I understand, Mr. Sirica, there is no objection to 
the receipt in evidence of this brochure, as to pages 
2 and 3? 

MR. SIRICA: I have no objection. 

THE COURT: Are you going to offer it, Mr. Galiher? 

MR. GALIHER: Yes, sir. 

THE COURT: It will be received for that purpose. 

(Thereupon, the brochure above referred to was re¬ 
ceived in evidence as Defendants Exhibit No. 4.) 

MR. GALIHER: Mr. Sirica has indicated that he has 
no objection to this, Your Honor. This is a copy of 
the contract for the installation of these particular doors. 

Q (By Mr. Galiher) And that is dated, Mr. 
180 Bates, January 30, 1941, is it not? A That is 
right. 

THE COURT: Is that the contract between Ellison 
and the Hecht Company? 

MR. GALIHER: Yes, sir. 

THE COURT: Any objection? 

MR. SIRICA: No objection. 

THE COURT: If there is any objection, it will be 
received. 

(Thereupon, the contract above referred to was marked 
Defendants Exhibit No. 5, and received in evidence as 
such.) 

MR. GALIHER: This is a contract, ladies and gentle¬ 
men. which provide as follow's: 

“Building: Hecht Company Store. 

1 ‘Architect: Abbott Merkt Company.” 

It is headed To: James L. Parsons, Jr.” I believe it 
has been indicated to you he was the general contractor 
on the job, who is now deceased. 
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“Location: Washington, D. C. 

“We proposed to furnish and erect Door Units Nos. 
106 and 107 as called for by the plans and specifications, 
except that both units will be fabricated of stainless steel. 
Union 106 will be hung as a pair without center mullion 
and with Ellison balanced hardware. We do not include 
glass and glazing.” 

• • • • 

181 Q What, exactly, does that mean? A The 
word “mullion”? 

Q Yes. A Mullion is—if you will give me one of 
those pictures you already have down there? 

THE COURT: He wants the photograph. 

THE WITNESS: The one that shows the picture of 
the doors in question. Mullion is this jamb member run¬ 
ning down between these doors. 

Q (By Mr. Galiher) Would you indicate that again 
for the jury? A The jamb member running between 
two single doors. 

Q Now, does that refresh your recollection with refer¬ 
ence to exactly what this job called for? A Yes. I 
probably was in error. I said we had nothing to do with 
the installation. We did. That was called for in this 
contract. It was performed by Grover Garlock under 
Purchase or^er or contract. 

Q Who was Grover Garlock? A He was the Ellison 
Corunanv representative in Washington at that time. 

Q Were these doors constructed in accordance with 
the plans and specifications? A I believe so. If 

182 they weren’t, they would have been rejected by the 
architect, or the owner. 

THE COURT: You don’t know, actually? 

THE WITNESS: No. 

MR. GALIHER: I believe that is all, sir. 

• • • • 
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183 Redirect Examination (Continued) 

BY MR. GALIHER: 

Q Mr. Bates, I overlooked asking you if subsequent 
to this time additional Ellison doors were installed on the 
exits of the other doors of the Hecht Company. A Yes, 
sir. If I am correct, we installed several more doors in 
1948—the latter part of 1948, or first part of 1949. 

Q And do they operate just the way these doors do? 
A Exactly the same. 

Q And were those installed in accordance with plans 
and specifications? A Yes, sir. 

Q And the approval of the District of Columbia Gov¬ 
ernment was secured on those, also? A I assume so. 
I don’t know. 

Q Now, you told us that there were several thousand 
of these doors installed throughout the country? 

184 A Yes, sir. 

Q And you have given us an example of some 
of the doors which you have in buildings in the District 
of Columbia. Can you give us an example of any instal¬ 
lation similar to the installation here at the Hecht Com¬ 
pany, that you have, say, in the City of New York? A 
In New York City the largest installation is the Port of 
Authority bus terminal, which was opened about a year 
and a half ago. There are 219 Ellison Balanced Doors 
in that one building. 

Q They work like this one? A That is right. 100 
Park Avenue; 1407 Broadway; All of the new branches 
•to the Irving Trust Company that have been built in the 
last couple of years; the Singer Building; Rockefeller 
Center—oh, there are thousands of them—hundreds of 
them. 

• * • • 
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185 Frederick W. Knox 

m • m m 

Direct Examination 

m m m • 

Q Your name is Frederick Knox! A Frederick W. 
Knox. 

Q What is your occupation, Mr. Knox? A I am 
sales manager of the Furniture Department of The Hecht 
Company. 

Q How long have you been with The Hecht Company? 
A Eighteen and a half years. 

Q And you are familiar with the doors we are con¬ 
cerned with here on the E Street entrance, Mr. Knox? 
A Yes, sir. 

Q Do you recall that some time in 1941 that building 
was completed with these doors? A Yes, sir. 

Q Will you tell us, Mr. Knox, if those doors are just 
the way they were when they were first installed and 
completed, as far as the type of door, manner in which it 
operates, and if they work today just as they did at the 
time of the installation? A Yes, sir. j 

186 Q I am excluding, of course, any natural wear 
and tear that might occur through the years as the 

result of the elements, but I want to know if they are the 
same doors and if they work and operate exactly as they 
did back in 1941. A Yes. I use that particular entrance 
daily, and I have observed no changes at all. 

Q I am particularly interested not in today, of course, 
but the time of this accident, which occurred in May of 
1950. Does your answer include that date? A Yes, sir. 

• * * • 






Cross Examination 


BY MR. SIRICA: 

Q Mr. Knox, you also have a revolving door going out 
of—I mean installed in the Annex on E Street for people 
desiring to go in or out of the building; that is correct, 
isn’t it? A Yes, sir. 

Q And on that revolving door, do you know if the 
lettering “Walk Slowly” is on each pane of glass, or 
“Walk Slow” or “Walk Slowly”? A Well, frankly, I 
don’t use that particular entrance as a rule, and I haven’t 
observed that. 

Q You wouldn’t say that is not on there? A No, 
sir. 

• • • • 

187 Charles O’Connell 

was called as a witness for and on behalf of the Defend¬ 
ant and, being first duly sworn, was examined and testi¬ 
fied as follows: 

* • * * 

Q What is your occupation? A Liaison Officer, Dis¬ 
trict of Columbia Building Department. 

• • • • 

Q (By Mr. Galiher) How long have you been with 
the District of Columbia Building Department? 

188 A Ten years or so. 

Q Prior to that time, what was your business 
and experience? A I -was in the electrical contracting 
business. 

Q Now, during the last ten years, what have been your 
general duties in connection with your occupation with the 
Building Inspector’s Department of the District of Co¬ 
lumbia? A I have been assigned to the Court House, 
representing the District, and for immediate inspection of 
different things,—all records of the District. 
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Q And have yon had occasion to inspect and pass 
upon few or many buildings of all types? A Quite a 
number. 

• * * • 

Q Before I get down to what you have brought with 
you today, may I ask you whether or not you are familiar 
with the Hecht Company store, particularly the 

189 building located on E Street, which is sometimes 
referred to as the Annex? A I have been in and 

out of there. 

Q Are you particularly familiar with three doors at 
the entrance to that building? A Yes, sir. 

Q Showing you Plaintiff’s Exhibit No. 8, that is taken 

from the outside- I don’t believe this one has been 

marked—yes, it has - (Shows to counsel.) 

MR. GALIHER: This one was marked, Your Honor, 
but was not formally introduced. 

THE COURT: Which one is that, sir? 

MR. GALIHER: This is another photograph. 

THE COURT: If there is no objection, Mr. Sirica, 
it is received. 

MR. SIRICA: No objection. 

Thereupon, the photograph above referred to was 
marked Defendant’s Exhibit No. 6, and received in evi¬ 
dence as such.) 

MR. GALIHER: Ladies and gentlemen: This is the 
inside view of this building showing these doors. 

Q (By Mr. Galiher) I am now showing you both in¬ 
side and outside. We have other photographs which are 
in evidence. You told us you are familiar with those 
doors, Mr. O’Connell? A These are the doors nearest to 
the Seventh Street side, aren’t they? A They look like 
it. 

190 Q I believe so. And have you been in and out 
of those doors on few, or many occasions ? A I 

have been in and out of those doors quite a number of 
times. 



Q Now, will you please refer to the official records of 
the District of Columbia Government, and tell us whether 
or not a permit was issued for the construction of that 
building by The Hecht Company on E Street in 1940, or 
1941? A There was a permit, No. 239561, issued De¬ 
cember 27th, 1940 for the Hecht Company to build a five 
story steel and concrete addition to retail merchandising 
building as per plans. 

MR. GALIHER: May I have that, please, sir? (Same 
was handed to counsel.) If Your Honor please, I would 
like to offer this as Defendant’s Exhibit No. 7. 

• • * * 

THE COURT: Received. 

(Thereupon, the permit above referred to was marked 
Defendant’s Exhibit No. 7, and received in evidence as 
such.) 

• • # • 

Q (By Mr. Galiher) This is referred to as per 
191 plans. Do you have the plans with you? A I 
have. 

Q Would you please open -them up? We are particu¬ 
larly interested in the doors, the exit door(s), Mr. O’Con¬ 
nell. And would you mind bringing them down on this 
table, over here, please, so we can exhibit them to the 
jury? A (Witness does as requested, leaving the wit¬ 
ness stand and going to the counsel table.) 

Q Now, will you refer to -the part of the plans that 
show the door, or the doors on the E Street side? A 
(Witness does so.) 

Q And will you tell us, please, before T ask you spe¬ 
cifically about that particular blueprint, what procedure 
does the District of Columbia follow where a person or a 
company desirous of constructing a building in the Dis¬ 
trict of Columbia applies for a permit? First of all, is it 
necessary for them to have a permit from the District of 
Columbia to do building construction such as was done 
here? A It is. 
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Q When an application for a permit is made, will yon 
tell us the way the matter is expedited? A The applica¬ 
tion is filed with -the plans, and it is turned over to the 
engineering department. It goes from one branch of the 
nearest department to another, such as plumbing to elec¬ 
trical construction, and as it reaches each depart- 

192 ment it is OK’d by each man of that department. 

Q Is everything OK’d, or are some things re¬ 
jected? A At times some things are rejected, or called 
to the attention of the architect of the building, who 
makes the correction. 

Q And then after all of that is done, if each depart¬ 
ment has approved the plans and specifications, the per¬ 
mit is then issued? A That is right. 

Q Now, do you have in front of you there, Mr. O’Con¬ 
nell, the particular part of the plans which has reference 
to the front doors on E Street? A I have. 

• * * * 

193 Q Now will you tell us, please, whether or not 
the type of doors called for for the exit from these 

premises, is the type of doors that we have seen reflected 
in those photographs which have been introduced into 
evidence (indicating to the jury) ? A They are. 

Q Will you point out to the jury where on these blue¬ 
prints they provide for this type of Ellison bronze door? 
A (Witness indicates to the jury.) 

# * * • 

Q (By Mr. Galiher) Now, will you tell us, please, if 
these plans not only show the doors, but show the manner 
in which the doors operate? A They do. 

Q Will you point that out to the ladies and gentlemen 
of the jury? A (Indicating to the jury) These doors— 
THE COURT: Speak up, please. 

A (Continuing) These doors when you go to 

194 the left are on a straight angle. 

Q Will you tell us, please, what the meaning of 
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this line is (indicating) ? A The position of the door 
when open. 

Q And does this plan show that the door when open 
extends a distance back of the door? A Into the foyer, 
or lobby? 

Q Yes, into the foyer, or lobby. A It extends a few 
inches inside. 

Q Now, will you tell us, please, if -these doors were 
constructed, from your examination of these doors, in ac¬ 
cordance with these plans and specifications approved by 
the District of Columbia Government? A They were 
approved by the District of Columbia. 

• • * • 

THE COURT: All right. It will be received. 

(Thereupon, Defendant's Exhibit No. 8 for identifica¬ 
tion was received in evidence as such.) 

• • • • 

195 Q What is the practice of your office with re¬ 
spect to examining buildings during the course of 

construction? A Well, I would say on smaller buildings, 
they go maybe twice a week on them. On building of 
this size or larger,—this suit,—they would be there maybe 
every day. On other buildings, larger than this, they are 
sometimes there all day four or five days a week until it 
has progressed so that they can keep an eye on it every 
day for about an hour or so. 

Q Did there come a time when this building was com¬ 
pleted and when the District of Columbia took final ac¬ 
tion with respect to the building? 

• • • • 

196 THE WITNESS: There did. 

Q (By Mr. Galiher) Will you tell us when that 
was, and what occurred at that time? A They made an 
inspection and completed the job—turned it in as com¬ 
pleted—pardon me—August 8th—August 5th of 1941. 
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Q Wihat is it that you now refer to? A I am re¬ 
ferring to an inspector’s report that he has to turn in. 

(The report was shown by Mr. Galiher to Mr. Sirica.) 

MR. SIRICA: If Your Honor please, this purports to 
be something signed by a man by the name of James 
Parsons. There isn’t any information on it except the 
address, as I see it—completed 8-5-41. I have no ob¬ 
jection to it. 

THE COURT: No objection. Defendant’s Exhibit 9? 

MR. SIRICA: May I ask who is Mr. Parsons? 

MR. GALIHER: This is actually signed by the gen¬ 
tleman from the Building Inspector’s office—Mr. Newman. 

MR. SIRICA: It shows it was completed on 8-5-41— 
correct? 

Q (By Mr. Galiher) Is that Mr. Newman’s signa¬ 
ture? A That is Mr. Newman, the inspector. 

197 Q He is one of the District of Columbia inspec¬ 
tors? A Yes, sir. 

i 

• # • • 

(Thereupon, the document above referred to was marked 
Defendant’s Exhibit No. 9, and received in evidence as 
such.) 

MR. GALIHER: I believe that has already been tes¬ 
tified to, ladies and gentlemen. 

BY MR. GALIHER: 

Q What happened after that, Mr. O’Connell? A 
After that is completed? 

Q Yes, sir. A Well, the District is finished with the 
building. 

Q Will you tell us whether or not in this instance the 
District of Columbia approved this building? A It was 
approved; yes, sir; at that period. 

Q And that was in August of 1941? A August 5th 
of 1941. 

Q And did that approval include everything about the 
building, including these doors which we are talking about 
here? A It did. 
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• • • • 

199 MR. GALIHER: May it be stipulated that in 
the year 1948 an installation of the same type of 

doors was made on the Seventh Street side of the Hecht 
Company? 

THE COURT: By doors, you mean so-called balanced 
doors? 

MR. GALIHER: Doors like this, pursuant to a per¬ 
mit which was issued by the District of Columbia, and 
according to plans and specifications, and after the com¬ 
pletion of the installation the District of Columbia ap¬ 
proved it and passed upon the installation. 

MR. SIRICA: I have no objection. 

THE COURT: There being no objection, you will un¬ 
derstand that as being stipulated to. 

BY MR. GALIHER: 

Q Now, Mr. O’Connell, have you brought with 

200 you the Building Code which was in effect in 1941 
in the District of Columbia? A I have. 

Q And would you please open that Code and reference 
to Article 601—09, which is captioned, I believe, “Aisles 
and Corridors”? A (Witness refers to Code.) 

Q Will you please examine the sections of that Code, 
that particular section, or sections, A, B, C, or 1, 2, and 3? 
A 601—09? 

Q Yes, sir. A A, B and C, did you say? 

Q 601—09, beginning with the wording “Safe and con¬ 
tinuous passageways” down to the word “accommodate”. 
A You vrant me to read this? 

Q I want you to read it and study it, to yourself? 
A (Witness reads Code.) “Safe and”— 

THE COURT: To yourself. 

Q (By Mr. Galiher) To yourself, please, sir. A Yes, 
sir. (Witness continues reading Code.) 

Q Now, will you please tell us, Mr. O’Connell, whether 
those sections— 
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MR. GALIHER: And, may I say, ladies and gentle¬ 
men, I have asked Mr. O’Connell to read what Mr. Sirica 
read to you just before he concluded his case,—the 

201 provisions of the Building Code. 

Q (By Mr. Galiher) (Continuing) Will you 
tell us whether or not those provisions which you have 
just read apply to these doors which we have here in 
question? 

MR. SIRICA: I object. 

THE COURT: We dealt with that. 

MR. SIRICA: That has already been covered. 

THE COURT: Come to the Bench, please. 

(Thereupon, the following proceedings were had at the 
Bench, out of the hearing of the jury:) 

THE COURT: I thought we dealt with that. What 
are you going to have him do—express his opinion? 

MR. GALIHER: Yes, sir. 

THE COURT: We passed on that, and you made your 
record. 

MR. GALIHER: I have never offered that testimony. 

THE COURT: Oh, yes. That is what we talked about 
at the time these things were offered in evidence. You 
went to the point of referring to the Building Inspector’s 
office, and Mr. Gasch and Mr. Baumgartner interpreted 
otherwise. 

MR. GALIHER: But that was in connection with his 
introduction of the regulations. That was not in connec¬ 
tion with my proffer. 

THE COURT: Your proffer of what? 

MR. GALIHER: Of my interpretation through my 
witness. 

202 THE COURT: You deem this to be a proffer? 

MR. GALIHER: Yes, sir. 

THE COURT: It is accepted, and he will not answer 
the question. Have you anything else to proffer? 

MR. GALIHER: No, sir. 

• • • • 
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Cross Examination 
BY MR. SIRICA: 

Q When a person or a company in the District desire 
to erect a building, the first requirement is that he or she 
or the company apply to the Building Inspector’s office 
for a permit? A With an application. 

Q With an application, and certain plans are filed? 
A That is right. 

203 Q Wlien the building is completed, the District— 
I assume that someone from the District signed 

this piece of paper, is that correct— “Completed’’ Mr. 
Newman? A Yes, sir. 

Q 8-5-41? A Yes, sir. 

Q That was before the building was open for use to 
the general public in the District of Columbia; isn’t that 
correct? A I don’t know that, sir. 

Q I don’t believe you were there in 1941? A I was 
in Washington, but I couldn’t remember when Hecht’s 
building was open. 

Q But before a new building can be opened to the 
public, you must have the approval of the District Gov¬ 
ernment; that is correct, isn’t it? A Yes, sir. 

Q That was done, no doubt, in this case. That is true, 
isn’t it? A That’s true. 

Q A minute ago, you identified a certain exhibit— 
MR. SIRICA: Was it 13, Mr. Galiher? 

THE COURT: Drawing 113. 

Q (By Mr. Sirica) Drawing 113, and you said on 
that drawing it showed how the doors operated 

204 when they were open? A Yes, sir. 

Q Did you say the door swung in a few inches? 
A Couple of inches. 

Q Into the corridor? A Yes, sir. 

Q And that is what you explained to the jury? A 
Yes. 

Q On that representation to the District by the person 
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who wanted to erect the building, the architect,—the engi¬ 
neer,—the plans were approved for the use of those doors? 
A That is right, sir. 

Q And those doors show they open a couple of inches 
into the corridor or passageway, is that correct? A 
They open into the radius or footage they had for them? 

Q Open a couple of inches in? A Yes, sir. 

MR. SIRICA: That is all. 

Redirect Examination 
BY MR. GALIHER: 

Q Mr. O’Connell, would you come down and look at 
these plans again, the ones you refer to, and tell us, 
please, if you can, how many inches you have reference 
to when you say a couple of inches? A Well, that 
205 would be from the wall line, right from here in 
(indicating). 

THE COURT: Speak louder, please. 

THE WITNESS: That would be from the wall line in 
about an inch and a half to two inches. 

Q (By Mr. Galiher) I mean— 

MR. SIRICA: I object. I think the witness has al- 
readv answered an inch and a half to two inches. 

Q (By Mr. Galiher) I have reference to the distance 
that the door goes backward as the front part of it is 
opened. A You will have to explain that to me a little 
more clearly. What do you mean, when the door is wide 
open? 

Q When the door is wide open. Will you hold this 
up so the jury can see? When the door is wide open, it 
shows that a portion of the door extends out toward E 
Street, does it not? A All of the door extends out, but 
not into E Street. 

Q Into- A A building line. 

Q A building line? A That is right. 

Q Can you tell us what portion of the door comes 





88 


backward, as is indicated on these plans? A No. 

206 Q You have no idea how far? A No. From 
my own knowledge of this, I would say, without 

measuring it, about an inch and a half (above) the hinge. 

Q Well, I am talking about the distance it actually 
comes back to the foyer. A Into the foyer, the back 
part of the door? 

Q Yes, the back part of the door, do you have any 
idea how much that is? A Not exactly, but I would 
judge about an inch and a half. 

Q Mr. O’Connell, are these doors still approved by 
the District of Columbia? A They are, as I pointed out 
early this morning. 

MR. GALIHER: Thank you, sir. That is all. 

MR. SIRICA: That is all. 

• • * • 

207 (Witness excused.) 

THE COURT: Now, Mr. Galiher, does that con¬ 
clude your case? 

MR. GALIHER: Yes. That concludes our case. 

THE COURT: Is there any rebuttal? 

MR. SIRICA: No rebuttal. 

THE COURT: You rest, then, also, Mr. Sirica? 

MR. SIRICA: Yes, sir. 

• • • • 

208 THE COURT: Mr. Galiher asks that he be per¬ 
mitted to recall Mr. Charles O’Connell for the pur¬ 
pose of correcting certain testimony that he has given in 
this case, after a check. Is that correct, Mr. Galiher? 

MR. GALIHER: Yes, sir. 

MR. SIRICA: And I want to object to his being re¬ 
called for this reason,—not only did he testify more than 
once that the door in question which was involved in this 
accident, or the doors, rather, come backward into 

209 the aisle or corridor or vestibule,—whatever you 
want to call it, about an inch and a half,—I am sure 

he said it at least twice— 
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THE COURT: I think he did. 

MR. SIRICA: Besides that, I want to call the Court’s 
attention to this, that after we recessed, he did look at 
the plat again, and looked at pictures that have been 
offered in evidence. And I understand Mr. O’Connell 
went back up there during the lunch hour and took 
measurements. 

MR. GALIHER: I understand he did. 

MR. SIRICA: As to how much of the door went into 
the corridor, or vestibule, or passageway. So I object 
to his going back on the stand. 

THE COURT: I will permit him to do it, and give 
you a chance to cross-examine him if you see fit. 

MR. GALIHER: I don’t believe my proffer this morn¬ 
ing was complete so far as Mr. O’Connell’s testimony is 
concerned. Your Honor sustained objection to permitting 
him to testify concerning the interpretation of the regula¬ 
tion on which Mr. Sirica relies, and my proffer was to 
show through him the interpretation of that regulation by 
the District of Columbia and through the Building In¬ 
spector’s office, which has the duty and obligation of en¬ 
forcing that regulation and other regulations. And I be¬ 
lieve that this witness, as the result of his eleven 
210 years experience in the inspection of buildings, and 
in the consideration of alleged violations of the 
different regulations, is in a position to give an opinion 
concerning the interpretation that should be made of this 
particular regulation. And I so offer that testimony. 

THE COURT: Do you want to say anything? 

MR. SIRICA: I have objected to it before. 

MR. GALIHER: His testimony will show this regula¬ 
tion does not apply to the doors in question. 

MR. SIRICA: That is a matter, Your Honor, that 
was already ruled on, I think, and I object to it again 
at this time. 

THE COURT: All right, sir. 

• • # * 
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Charles O’Cormell 


* • • • 

Direct Examination 

BY MR. GALIHER: 

Q Mr. O’Connell, after you were on the witness stand 
this morning, at my request did you go back to the Hecht 
Company during the luncheon period and measure 

211 the doors in question? A I did. 

Q And as the result of that measurement, did 
you find that you were in error with respect to the dis¬ 
tance that the door extends backward ? A I did. 

Q And, to make sure we understand what w^e are talk¬ 
ing about, this is a diagram of the door— A Yes, sir. 

Q If you push it on the right hand side, where we 
understand the word “Push” is in these pictures, and 
with respect to the door, the left hand section of the door 
comes backwards, is that correct? A That is right. 

Q In a straight line, as you have indicated the plans 
and specifications show? A That is right. 

Q Now, will you tell us how far backward it comes? 
A Twelve and three-eighths inches. 

• • • • 

THE COURT: What are you talking about, the door, 
or are you talking about the plans and specifications, or 
what are you talking about? 

THE WITNESS: The measurement I took of the door 
itself as it swung back in. 

212 MR. SIRICA: May I look at that drawing 113 
a minute? 

Cross-Examination 
BY MR. SIRICA: 

Q Mr. O’Connell, after you left the witness stand at 
the time the Court recessed for lunch, you went over to 
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the table where Mr. Galiher has his papers, and yoa 
looked at this plat again; that is right, isn’t it? A Yes, 
sir. 

Q You also saw some pictures showing the door when 
it was closed, and when it was open? A I didn’t pay 
attention to the pictures. 

Q You went back during the lunch hour and took 
some measurements? A Yes, sir. 

Q You weren’t there in 1941 when the permit was 
granted or the building approved? A No, sir. 

Q You don’t know who did that, or who made the in¬ 
spection? A Only from the records I brought. Mr. 
Newman, I think, made the final report. 

ME. SIRICA: That is all. 

• • * * 

213 Motion for Directed Verdict on Behalf of 

Defendant: 

MB. GALIHER: May it please Your Honor: On 
behalf of the Defendant, The Hecht Company, I re- 

214 spectfully move the Court to direct the jury to 
return a verdict in behalf of the defendant, at the 

conclusion of all the testimony. 

(Whereupon, a discussion ensued between Counsel and 
the Court, the verbatim transcript of which is by direc¬ 
tion of counsel for the parties, not included in this record. 
In overruling the motion for a directed verdict on behalf 
of the Defendant, The Hecht Company, the Court stated 
as follows:) 

THE COURT: Well, you may convert me later, Mr. 
Galiher. This is important. I want to make sure you 
have covered every point for the record on appeal. You 
will be given every opportunity to be heard, and we can 
deal with it at greater length. I think we have dealt with 
it substantially. Is there anything you would like to add? 

• • • • 
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215 Instructions Nos. 1, 4 and 6 were granted by the 
Court. The granting of Plaintiff’s Requested In¬ 
struction No. 6 was excepted to by counsel for defendant. 

Nos. 2, 7 and 9 were granted in substance. 

No. 3 was amended to read: 

“You are instructed that no presumption that some¬ 
body was negligent arises from the mere happening of the 
accident in this case. On the contrary, the legal presump¬ 
tion is that reasonable care was exercised by both the 
plaintiff and the defendant. . 

No. 5 was amended to delete the first two regulations 
of the District of Columbia which were quoted, i.e., the 
regulation in effect from July 1, 1930 through October 
14, 1941, and the regulation in effect from October 15, 
1941 through September 15, 1947. 

Also amended to delete the words at the conclusion of 
this instruction: “And if you further find that this 
negligence was the proximate cause of the accident, and 
if you find that the plaintiff’s injuries resulted therefrom, 
then your verdict shall be for the plaintiff against the 
defendant, The Hecht Company.” 

No. 8 was amended after the words “And you shall 
reimburse her for any loss of earnings which has been 
sustained by her” to delete the words: “(or which is 
likely to be incurred in the future)”, and also 

216 amended after the words “and any disability you 
believe to be permanent, or which is reasonably cer¬ 
tain to be suffered by her in the future”, to delete the 
words: “, as shown by the evidence, (or for any loss of 
earnings wdiich she is reasonably certain to sustain in the 
future.” 

Plaintiff’s Requested Instruction No. 5 was denied. 

Defendant’s Requested Instructions: 

Nos. 1, 3, 4, 5, 7 and 8 were granted by the Court, 
with the objection by counsel for the plaintiff to the grant¬ 
ing of Defendant’s Requested Instructions Nos. 7 and 8. 
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Defendant’s Requested Instruction No. 14 originally- 
read as follows: 

“The jury is instructed that in view of the fact that the 
plaintiff had used the doors in question on a number of 
occasions previous to the day of her injury, and that she 
knew, or should have known, of the manner in which the 
door in question operated.” 

This was amended to read as follows: 

“The jury is instructed that if it finds that the plaintiff 
had used the doors in question on a number of occasions 
previous to the day of her injury, and knew, or should 
have known, of the manner in which the door in question 
operated, and notwithstanding this placed herself in a 
position of danger, then and in that event, your verdict 
should be for the defendant.” 

217 Defendant’s Requested Instruction No. 15 origi¬ 
nally read as follows: 

“The jury is instructed that the only standard of care 
required of the defendant is to act as -would a reasonably 
prudent person in similar circumstances. The defendant 
is not held to any high or special degree of care here, 
and if its actions with respect to the installation of these 
doors were those of a reasonably prudent person simi¬ 
larly circumstanced, then plaintiff is not entitled to re¬ 
cover from defendant.” 

This instruction was amended to read as follows: 

“The jury is instructed that the only standard of 
care required of the defendant is to act as would a rea¬ 
sonably prudent person in similar circumstances. The 
defendant is not held to any high or special degree of 
care here, and if its actions with respect to the manner 
of the installation and location of these doors were those 
of a reasonably prudent person similarly circumstanced, 
then plaintiff is not entitled to recover from defendant.” 

Defendant’s Requested Instructions Nos. 2, 6, 9, 10, 11, 
12 and 13 were denied by the Court, to which ruling of 
the Court counsel for the Defendant duly excepted. 
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• • • • 

220 (Whereupon, a discussion ensued with respect to 
Defendant’s Requested Instruction No. 15, the ver¬ 
batim transcript of which by direction of counsel is not 
included in this record. At the conclusion of the discus¬ 
sion, the following colloquy was had:) 

MR. SIRICA: May I for the purpose of the record 
object to the instruction? 

THE COURT: Certainly. As I understand, Mr. 
Galiher has amended the second sentence to read: “The 
defendant is not held to any high or special degree of 
care here, and if its action with respect to the manner of 
the installation and location of the doors were those of a 
reasonably prudent person”—and so forth. 

MR. GALIHER: Yes, sir. 

THE COURT: Now, you said you had something else. 

MR. SIRICA: I would like to object to this instruc¬ 
tion. Your Honor, yesterday I thought I made it pretty 
clear during the trial and at the conference at the 
Bench, that I was objecting to all testimony offered which 
went to indicate that the defendant, Hecht Corn- 

221 panv, had obtained a permit from the District 
Building Department. I did not keep repeating 

my objection when Mr. O’Connell testified, but the posi¬ 
tion I took, I am sure, was that I did not think that evi¬ 
dence should be admitted regarding the permit, approval, 
and so forth. 

MR. GALIHER: There wasn’t any objection taken to 
that. Your Honor. 

THE COURT: If there was, the record will speak for 
itself. 

MR. SIRICA: Then I would like to have permission 
to move to strike all of that testimony from Mr. O’Con¬ 
nell’s testimony. 

THE COURT: I will deny your motion. 

MR. SIRICA: Also, when I was examining Mr. Bates, 
President of the Ellison Bronze Company, I was referring 
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to parts of this pamphlet which he introduced, or iden¬ 
tified. I noticed some of the jurors, particularly in the 
back row, were looking through the whole booklet. I 
think if any part is going in, the whole booklet should 
go in. 

(Thereupon, a discussion ensued, the verbatim tran¬ 
script of which is not included in this record.) 

THE COURT: Do you object to the whole pamphlet 


going in? 

MR. GALIHER: No. 

THE COURT: If there is no objection to it going in, 
there is no problem. 

222 (Thereupon, Defendant’s Exhibit No. 4 was re¬ 
ceived in evidence in toto.) 

MR. GALIHER: I looked at that picture. They may 
not have a clear view of what exactly is inside the 
vestibule. 

MR. SIRICA: You have the downstairs steps, which 
you can see. You have your Men’s Furnishings to the 
left. You have a stairway downstairs. You have a stair¬ 
way upstairs. 

MR. GALIHER: And that is in evidence? 

MR. SIRICA: The picture is in. 

THE COURT: You want to make sure it is under¬ 
stood in the record. 

MR. SIRICA: That shows the reflection of the other 
side of the street, and it may be confusing. So we can 
put that in the record that it is understood that is the 
situation. 

THE COURT: Let us say it is part of the situation. 

MR. SIRICA: Excuse me. Part of the situation. In¬ 
side the store, the vestibule or lobby or passageway, de¬ 
pending upon whether you represent the plaintiff or the 
defendant in this case. 

THE COL T RT: Under the latest dictionary definition, 
it is a passageway. 
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MR. SIRICA: But inside the door there is a 
223 lobby or vestibule. And then there is an entrance 
through two doors to the left to the Men’s Furnish¬ 
ings Department. There is a stairway at the far side of 
the lobby down to the down stairs store. There is a stair¬ 
way on the right hand side of the lobby going in, to the 
upstairs, to the second floor. 

MR. GALIHER: And there is an area inside the 
vestibule. I think your client said she was knocked about 
six feet over to where she hit— 

MR. SIRICA: The step. 

MR. GALIHER: The banister of the steps. I think 
we can agree the size of the lobby is at least six feet. 

MR. SIRICA: I think that is approximately correct. 
I have no objection. 

• • • * 

225 

Charge of The Court to the Jury 

THE COURT: Ladies and Gentlemen of the Jury: 
We have reached the point in this case where it becomes 
the duty of the Court to instruct you as to the law of the 
case, and the rules and principles applicable to the par¬ 
ticular case on trial, and you are bound and obligated to 
follow those rules and principles. 

On the other hand, you ladies and gentlemen are the 
sole judges of the facts. It will be for you to determine 
all issues of fact from the testimony adduced from the 
witness stand. 

The plaintiff in this case, Mrs. McLaughlin, claims dam¬ 
ages for injuries which she sustained because of the negli¬ 
gence of the defendant, The Hecht Company. Prelimi¬ 
narily, I should also say there was brought in this case 
the Ellison Bronze Company, but it has been eliminated 
from the case. You, therefore, have for your considera¬ 
tion the action of Mrs. McLaughlin against The Hecht 
Company only. 
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Mrs. McLaughlin contends that as she was leaving the 
store, after going there to make some purchases, she was 
struck by the inward projection of one of the E Street 
doors as it was opened by a lady entering the store. Mrs. 
McLaughlin charges that the Hecht Company was negli¬ 
gent in maintaining this entrance with the type of door 
they used, and therefore that the Hecht Company is 
liable to her for the damages which she sustained. 

226 On the other hand, the Hecht Company does not 
dispute that Mrs. McLaughlin was struck by the 

edge of the door when it was opened by the other lady, 
but contends that the accident was not caused by any 
negligence on its part, that the door in question is not 
unsafe, and that Mrs. McLaughlin’s own negligence caused 
or shared in causing the accident, or that the accident 
was the result of the sole negligence of the third party, 
Mrs. Green, and that therefore the Hecht Company is 
not liable to her, Mrs. McLaughlin, for any injuries which 
she, Mrs. McLaughlin, may have sustained. 

There are certain general instructions applicable to all 
of the cases which come before a jury for determination, 
and then added to those are certain special instructions 
peculiarly applicable to the case on trial. It will be my 
purpose first to give you some of the general instructions. 

You are, as I have said, the sole judges of the facts, 
and therefore it will be your recollection which will con¬ 
trol in the determination of the issues of fact. Opening 
statements or concluding arguments of respective counsel 
are not evidence in the case. It is their duty and right 
and privilege to make opening statements as to what they 
expect to show, and to make arguments at the conclusion 
of the ease. I merely say to you that opening statements 
and arguments of respective counsel do not constitute evi¬ 
dence. Similarly if I, the Court, have made any 

227 statement which you deem to be a statement of 
fact by the Court, you are not bound by such state- 
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ment. In other words, the issues of fact in the case on 
trial are to be determined from the evidence adduced 
from the witness stand, and it will be your recollection 
of the facts which will control you, not the recollection of 
the Court, or of counsel. 

You must not consider for any purpose any evidence 
offered and rejected, or which has been stricken out by 
the Court; such evidence is to be treated as though you 
had never heard it. 

You are to decide this case solely upon the evidence 
which has been admitted by the Court, and the inferences 
that you may reasonably draw therefrom, and such pre¬ 
sumptions as the law may deduce therefrom, as directed 
in my instructions, and in accordance with the law as I 
state it to you. 

You are the sole judges of the facts. Similarly, you 
are the sole judges of the credibility of the witnesses. 
This simply means their worthiness of belief; and in that 
determination you take into consideration their attitude 
and demeanor upon the stand; whether they impress you 
as truth-telling individuals; their opportunity of knowing 
the facts and circumstances concerning which they have 
testified; their ability to recall such facts and circum¬ 
stances; their bias or prejudice, if any be made 
228 manifest; and their interest in the outcome of the 
case; and then you should give to their testimony 
such ^weight as in your judgment you deem it fairly en¬ 
titled to. 

You are instructed that a person who by education, 
study and experience has become an expert in any art, 
science, or profession, and who is called as a witness, may 
give his opinion as to any such matter in which he is 
versed and vrhich is material to the case. You should 
consider such expert opinion and should weigh the rea¬ 
sons, if any, given for it. You are not, however, bound 


99 


by such an opinion. You may give it such weight as you 
deem it entitled to be given, whether that be great or 
slight, and you may reject it, if in your judgment the 
reasons given for it are unsound. 

Counsel have spoken to you with reference to the bur¬ 
den of proof and the proposition of the preponderance of 
evidence. In a civil case, which this is, the burden is on 
the plaintiff to prove by a preponderance of the evidence 
each essential element of her case. 

Preponderance of the evidence probably can best be 
demonstrated by the use of a scale. Imagine a scale 
with two pans connected by a horizontal bar. Keeping 
that picture in mind, imagine the evidence of the plaintiff 
on the one side and the evidence of the defendant on the 
other. If the scales weigh down on the plaintiff’s 
229 side, then she has proved her case by a preponder¬ 
ance of the evidence, and she is entitled to your 
verdict. But if the scales weigh down on the defendant’s 
side, or if the scales are even, the defendant is entitled 
to your verdict. 

We now come to the law as it applies to this specific 
case. 

I have said to you that the plaintiff contends the de¬ 
fendant, the Hecht Company, was negligent, and the de¬ 
fendant, the Hecht Company, contends that the plaintiff 
was negligent. 

What is negligence? Negligence is the doing of some 
act which a reasonably prudent person under similar cir¬ 
cumstances would not do, or the failure to do something 
which a reasonably prudent person would do under the 
same circumstances, acting under those considerations 
which ordinarily regulate the conduct of human affairs. 
In short, negligence is the failure to use ordinary care in 
the management of one’s property or person. 


You will note that the person whose conduct is set up 
as a standard is not some exceptional person. It is not 
a person peculiarly endowed with qualities of perfection, 
or an exceptionally skillful person, but it is a person of 
reasonable and ordinary prudence. 

The jury is instructed that the only standard of care 
required of the defendant, The Hecht Company, is 

230 to act as would a reasonably prudent person in 
similar circumstances. The defendant, The Hecht 

Company, is not an insurer of the safety of the plaintiff. 

The defendant is not held to any high or special de¬ 
gree of care, and if its actions with respect to the man¬ 
ner of installation and location of these doors were those 
of a reasonably prudent person similarly circumstanced, 
then the plaintiff is not entitled to recover from the de¬ 
fendant. 

Negligence is not an absolute term, but a relative one. 
Inasmuch as a reasonably prudent person will react dif¬ 
ferently under different circumstances and the amount of 
care he uses will vary in direct proportion to the danger 
known to be involved in his undertaking, it follows that 
in the exercise of ordinary care, the amount of caution 
required by the law varies in accordance wdth the nature 
of the act and the circumstances under which the act is 
done. An act of negligence under one set of conditions 
might not be negligence under other conditions. There¬ 
fore, in order to arrive at a fair standard, we ask what 
conduct might have been expected of a person of ordinary 
prudence under the same circumstances. Our answer to 
that question gives us the criterion by which to determine 
whether or not the evidence before us proves negligence. 

At the time of the accident in this case the plaintiff, 
Mrs. McLaughlin vras an invitee of the defendant, 

231 The Hecht Company, and the defendant owed to 
her and other invitees an obligation to exercise 

ordinary care to keep its premises in condition reason- 
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ably safe for her and other invitees. This would in¬ 
clude a duty to keep the entrances and exits reasonably 
safe for the use of its customers. 

The plaintiff contends the defendant was negligent in 
installing and maintaining in the E Street entrance the 
type of door there used. The question for you to de¬ 
termine is whether a reasonably prudent man would have 
foreseen that there was a likelihood that customers enter¬ 
ing or leaving the store from that entrance might be in¬ 
jured because of the use of such doors in that entrance. 

In determining this question, you may take into con¬ 
sideration not only the particular construction of the in¬ 
dividual doors, but their setting, that is, the position of 
the three outside doors in relation to each other when 
opening and closing, their relation to the passageway or 
hall or vestibule into which they opened, their relation to 
the doors leading from the men’s department into the 
hallway, the path across the hallway which customers 
might reasonably be expected to follow in entering the 
store from the street or leaving the store, the signs, or 
lack of them, on the doors, and any other factor in evi¬ 
dence which might shed light on whether a reasonably 
prudent man in the position of The Hecht Company 
would have or should have anticipated injury to 
232 customers by reason of the use of this type of door 
in this entrance. 

The defendant has introduced evidence that this type 
of door is in general use in many public or semi-public 
buildings, and also that no other injuries to customers 
have occurred at this entrance. You are instructed that 
evidence of what is customary is not to be used by you 
as the standard of due care, but it is an element to be con¬ 
sidered by you in determining what due care is and what 
a reasonably prudent man would have done under similar 
circumstances. 
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Likewise, evidence of continued use without injury by 
other persons, immediately before and after the happen¬ 
ing of an accident, of the agency which is alleged to be 
unsafe, does not prove conclusively that it was safe, but 
it may be considered by you as tending to prove the con¬ 
dition of the agency at the time the accident occurred. 

The defendant argues that it was not negligent in main¬ 
taining this entrance and these doors as they were in¬ 
stalled and constructed and maintained, because it de¬ 
pended on the expert advice of engineers who were ex¬ 
perienced in the construction of store buildings. You are 
instructed that the mere fact that the defendant acted 
on the advice of experts would not prove conclusively 
that the defendant used due care, if there was in fact 
some unsafe condition a reasonable man would have 
noted for himself; but the fact that the entrance 
233 was designed and constructed on the advice of ex¬ 
perts is an element to be considered by you in de¬ 
termining whether the defendant Hecht Company acted as 
a reasonably prudent man would have done. 

You are instructed as a matter of law that compliance 
with the building regulations and approval of plans by 
the Building Inspector are not to be regarded by you as 
conclusive proof that the building entrance was con¬ 
structed and maintained with due care. On the other 
hand, such compliance and approval are elements to be 
considered by you in determining whether the entrance 
was constructed and maintained as a reasonably prudent 
man would have constructed and maintained it in order 
to make it reasonably safe for the public using it. 

If you find the defendant did not act with the care of 
an ordinarily prudent person to see that this entrance 
with doors of the type there maintained was reasonably 
safe for the use of customers, then you would find the 
defendant was negligent. 
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You are instructed that the following regulation of the 
Building Code of the District of Columbia was in effect 
during the years from September 16, 1947 through Janu¬ 
ary 31, 1951, it being: 

“Article 601-09,—AISLES AND CORRIDORS 

“Safe and continuous passageways or aisles lead- 
234 ing directly to every exit and so arranged as to 
be conveniently accessible to every occupant, shall 
be maintained at all times. 

“Widths of passageways or aisles shall be measured 
in the clear, at their narrowest points. Doors shall not 
swing into passageways. The minimum width Of any 
passageways or aisles shall be 3 feet in the clear. 

“The aggregate width of passageways or aisles leading 
to any exit shall be at least equal to the required width 
of the exit. Where all travel to any exit is along the 
passageway, such passageway shall have a width suitable 
for the travel which it may be called on to aceommodate. ,, 

The violation of a building regulation is negligence and, 
therefore, if you find that the defendant, The Hecht Com¬ 
pany, violated any part of the above regulation, such 
conduct was negligence as a matter of law. 

You are instructed that no presumption that somebody 
was negligent arises from the mere happening of the ac¬ 
cident in this case. On the contrary, the legal presump¬ 
tion is that reasonable care was exercised by both the 
plaintiffs and the defendant. 

You are not permitted to speculate or guess as to 
whether the defendant was guilty of negligence. Unless 
the plaintiff has proved the existence of negligence to 
your satisfaction by a preponderance of the evidence, then 
it is your duty to return a verdict for the defendant. 
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In considering whether the plaintiff has carried this 
burden of proving her case by a fair preponderance of 
the evidence, you shall consider all of the evidence 

235 in the case, and draw all reasonable inferences 
from the proven facts. 

If you find that the plaintiff has failed to prove the de¬ 
fendant was negligent, then that is the end of the case, 
and you will find for the defendant, The Hecht Company. 
However, if you find that the plaintiff has proven negli¬ 
gence on the part of the defendant, then you will consider 
whether she has also proved by a preponderance of the 
evidence that such negligence was the proximate cause of 
her injuries. 

The proximate cause of an injury is that cause which 
in natural and continuous sequence, unbroken by any ef¬ 
ficient intervening cause, produces the injury, and with¬ 
out which the result would not have occurred. It is the 
efficient cause, the one that necessarily sets in operation 
the factors that accomplish the injury. It may operate 
directly, or by putting intervening agencies in motion. 

This does not mean that the law seeks and recognizes 
only one proximate cause of an injury, consisting of only 
one factor, one act, one element of circumstance, or the 
conduct of only one person. To the contrary, the acts 
and omissions of two or more persons may work con¬ 
currently as efficient causes of an injury, and in such a 
case, each of the participating acts or omissions is re¬ 
garded in law as the proximate cause. 

236 When the negligent acts or omission of two or 
more persons, whether committed independently or 

in the course of jointly directed conduct, contribute con¬ 
currently and as proximate causes to the injury of an¬ 
other, each of such persons is liable in the absence of 
contributory negligence. This is true, regardless of the 
relative degree of the contribution. 
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It is no defense for one of such persons that some 
other person not joined as a defendant in the action par¬ 
ticipates in causing the injury, even if it should appear 
to you that the negligence of that other person was 
greater in either its wrongful nature or in its effect. 

Thus, if you find that the negligence of the lady who 
opened the door and the negligence of the Hecht Com¬ 
pany concurred in causing the accident, then the Hecht 
Company would be responsible to the plaintiff for the 
whole amount of her damages resulting from the acci¬ 
dent, unless the plaintiff also was negligent and her own 
negligence contributed in some degree to causing the in¬ 
jury. 

Of course, if the accident was caused by the act of 
another patron alone, specifically Mrs. Green, the defend¬ 
ant is not to be held liable. Unless the defendant, The 
Hecht Company, was guilty of negligence which caused or 
concurred in causing the accident, your verdict must be 
for the defendant. 

If you find that the plaintiff has failed to prove 
237 the defendant was negligent, or has failed to prove 
such negligence was a proximate cause of the acci¬ 
dent, then you would find for the defendant. 

If you find that plaintiff has proved both negligence on 
the part of the defendant, The Hecht Company, and prox¬ 
imate cause, then you will have for your consideration 
whether the plaintiff, Mrs. McLaughlin, was guilty of con¬ 
tributory negligence. The defendant has the burden of 
proving by a preponderance of the evidence, as I have 
defined that term, contributory negligence on the part of 
the plaintiff. 

Contributory negligence is neglect of the duty imposed 
upon every person to observe ordinary care for his or 
her own safety. To put it another way, contributory 
negligence on the part of a person injured through the 
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negligence of another is want of due care in respect to 
the event causing the accident, and is in itself conduct 
having a share in bringing on the harm. 

A person who by his own act, subjects himself or her¬ 
self unnecessarily to danger, violates the duty imposed 
upon all men and women to use ordinary care for their 
own safety and is guilty of contributory negligence. 

Not only is the plaintiff precluded from recovery if 
her injuries were the proximate result of her sole negli¬ 
gence, but the plaintiff may not recover if she was 
238 guilty of contributory negligence. 

You are instructed that the plaintiff was required 
to exercise due care for her own safety and this included 
the maintenance of a proper lookout on her part. If you 
find that the plaintiff did not exercise due care for her 
own safety, and that such failure on her part was a 
proximate cause of her injury, then you are instructed 
that irrespective of any fault or lack of it on the part of 
the defendant, if you find any, there could be no recovery 
by the plaintiff, and then your verdict should be for the 
defendant, The Hecht Company. 

You are instructed that if you should find that the 
plaintiff had used the doors in question on a number of 
occasions previous to the day of her injury and knew or 
should have known of the manner in which the door in 
question operated, and notwithstanding this placed herself 
in a position of danger, then and in that event you would 
find she was contributorily negligent and your verdict 
would be for the defendant. 

Here again, the standard of ordinary care applicable 
to the plaintiff is what an ordinarily prudent person in 
the same situation as the plaintiff would have done. 

If you should find that plaintiff has proved by a pre¬ 
ponderance of the evidence both negligence on the part of 
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the defendant and that such negligence was a prox- 

239 imate cause of the accident, and the defendant has 
failed to prove plaintiff was contributorily negli¬ 
gent, then you will find for the plaintiff, and then—and 
then only—will you have for your consideration the ques¬ 
tion of damages. 

In the matter of damages, the plaintiff has the burden 
of establishing by a fair preponderance of the evidence 
those damages which were proximately caused by the de¬ 
fendant’s negligence, and may recover only those damages 
which you find from the evidence have resulted, or which 
may with reasonable certainty result in the future, from 
the defendant’s negligence. 

The jury is instructed that if you find for the plaintiff, 
Mrs. McLaughlin, you shall award her such sum as will 
fairly, reasonably, and adequately compensate her for the 
damage you find she has sustained by reason by any 
physical injuries, nervous shock, disability, physical pain 
and suffering and mental anguish, directly resulting from 
said physical injuries, which you shall find from the evi¬ 
dence she has sustained, and you shall reimburse her for 
any loss of earnings which has been sustained by her, as 
shown by the evidence. 

You are further instructed that if you find from the 
evidence that any of the said injuries which she has sus¬ 
tained are permanent in nature or are reasonably likely 
to continue for some time in the future, then you 

240 should award her such sum as will fairly, reason¬ 
ably, and adequately compensate her for all of the 

said injuries, pain and suffering and mental anguish, and 
any disability you believe to be permanent, or which is 
reasonably certain to be suffered by her in the future due 
to her injuries and disability resulting from the accident, 
as shown by the evidence. 

In considering the amount of future damages which 
have been sustained, you may take into consideration the 
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life expectancy of the plaintiff, her health before and 
after the accident, and anything else which is in evidence, 
in order to fix the amount of your verdict. 

Insofar as the matter of permanent injuries is con¬ 
cerned, if any you find, and the award of any damage, the 
Court instructs you that that is limited to the injury to 
the hip and leg, and it does not embrace blood pressure. 

Now, by what I have said, I do not mean that you 
shall itemize your findings as to the amount of damage 
for each item, but merely that the plaintiff is entitled to 
recover such amount, if any, as will in your judgment 
fairly, fully and reasonably—no more and no less—com¬ 
pensate her for the injuries sustained by her as the re¬ 
sult of this accident if you should find the defendant 
liable, and that in determining the amount, you should 
consider the plaintiff’s out-of-pocket expenses, loss of 
earnings, permanence of injuries, pain and suffering, if 
any. In no event can the amount of recovery be 
241 in excess of that claimed by the plaintiff. 

You are instructed that in considering your ver¬ 
dict in this case, it is your solemn duty to avoid any and 
all influence which might spring from the sympathy which 
naturally flows to one who has been injured. You should 
consider the facts of this case dispassionately and render 
a verdict based entirely upon the evidence which will do 
justice to both parties and which will be uninfluenced by 
sympathy on the one hand or prejudice on the other. 

Have either counsel anything to add? 

(Thereupon, the following proceedings were had at the 
Bench, out of the hearing of the Jury:) 

MR. SIRICA: Well, I would just like to object specifi¬ 
cally to the failure of Your Honor to give the charge on 
res ipsa loquitur. I have forgotten the number of my 
instruction. 
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THE COURT: I understand. 

MR. SIRICA: I also object to the granting of De¬ 
fendant’s Instruction No. 15. 

THE COURT: As amended. 

MR. SIRICA: As amended. And I renew my pre¬ 
vious motion to strike. I don’t suppose that is neces¬ 
sary. 

THE COURT: All right, sir. 

• * • • 


MR. GALIHER: I want to specifically renew my 
motion for a directed verdict. And I want to 
241 specifically object and except to Your Honor’s re¬ 
fusal to grant instructions which I offered, spe¬ 
cifically, Nos. 2, 6, 7, 9, 10, 11, 12 and 13. Also, spe¬ 
cifically, the instruction on the Building Code regulation, 
I object to that. 

I also object to the charge in general, as far as allow¬ 
ing the case to go to the jury on any of the plaintiff’s 
theories,—negligent construction, negligent maintenance, 
violation of the Building Code, or in any respect,—negli¬ 
gence in failing to have signs or warnings or railings. 

I think that as a whole the charge is defective, for 
the reason that I don’t feel that the plaintiff has made 
out a case on anything. 

THE COURT: Let me ask you: Have I overlooked 
anything that I granted? 

MR. GALIHER : No, sir. No, indeed. 

THE COURT: The same is true with you, Mr. Sirica? 

MR. SIRICA: I am looking. I don’t think you did. 

THE COURT: If you find I did, call it to my atten¬ 


tion. 

MR. GALIHER: I object to counsel’s characteriza¬ 
tion during his argument concerning the effect of the 
deposition. Your Honor knows, and Mr. Sirica knows, a 
deposition which is sworn to is just as good as any other 
evidence in this case, and the inference he has left with 
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the jury I think is an unfair and improper infer- 

242 ence, because he indicated it wasn’t a formal thing, 
not before the jury. I think you ought to cure 

that erroneous impression. 

THE COURT: How do you want to cure it? 

MR. GALIHER: Just simply tell the jury a deposi¬ 
tion is entitled to the same effect as any testimony from 
the witness stand. That is granted many times by the 
Court, but I didn’t think that would be necessary. Then 
secondly, Mr. Sirica referred to this argument concerning 
the value of the dollar. I don’t think that is fair argu¬ 
ment. 

THE COURT: I think our Court of Appeals has 
said so. 

MR. SIRICA: I have some authorities on it I got 
last night. 

THE COURT: I might suggest to you that I gave it 
against the Transit Company, I think. Maybe it wasn’t 
the Transit Company. 

MR. SIRICA: I might say this. That argument was 
used against me in a case. We went through the authori¬ 
ties and the motion for a new trial was overruled. 
(Further discussion off the record.) 

MR. GALIHER: I think I should also specifically 
object to the portion of Your Honor’s instruction which 
referred to the approval of the Building Inspector’s 
office as not being conclusive, and also the one with re¬ 
spect to the fact that the defendant acted on the advice 
of an expert. I think that was an improper instruc¬ 
tion. 

243 MR. SIRICA: Your Honor, with respect to in¬ 
structions, I think,—I am not too sure,—but I don’t 

believe you covered the substance of Plaintiff’s No. 4: 
“The jury is instructed that if you find from the evidence 
that the defendant, The Hecht Company, has committed 
any one of the acts of negligence charged by the plain¬ 
tiff, and that said act of negligence was the proximate 
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cause of the accident, and the plaintiff’s injuries, then 
you must return a verdict in favor of the plaintiff 
against the defendant, The Hecht Company.” 

THE COURT: What other acts do you refer to? 

MR. SIRICA: I mean, either the way the doors were 
installed, whether they were negligently designed, whether 
they violated the regulation, whether they failed to have 
any proper warning signs or devices, or anything we 
talked about. I don’t think we had to prove them all, and 
the jury may be left under that impression. 

THE COURT: I think it would be unduly accentuated 
if I did it at this time, Mr. Sirica. I think I have fairly 
reasonably covered that. 

MR. SIRICA: And with respect to the deposition, if 
Your Honor is going to comment on it, I think they 
might be told they can take into consideration all of the 
circumstances and conditions of this lady at the time. 

THE COURT: They can consider it as any 
244 other evidence. 

MR. GALIHER: And specifically I object to 
Plaintiff’s Instruction No. 6. I referred to it before, but 
I thought maybe I had better mention it. 

(Thereupon, the following proceedings were had in 
the hearing of the jury:) 

THE COURT: Ladies and gentlemen, there is one 
thing counsel has asked me to bring to your attention. 
There has been evidence as to the deposition taken of 
Mrs. McLaughlin some time back. I merely say to you 
in that connection that that is testimony. You will con¬ 
sider it as any other testimony in the case. 

There being nothing further from either counsel, ladies 
and gentlemen, it now becomes your duty to retire to the 
jury room, select your foreman, consider and decide the 
case. Your verdict in this case will be for the de¬ 
fendant, or for the plaintiff. If it be for the plaintiff, 
you will state in what amount 
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You, of course, now know that your verdict must be 
unanimous. You may now retire to the jury room. Pro¬ 
vision will be made for you to go to lunch. 

As to the two alternate jurors, you are excused, the 
contingency for which you were selected not having oc¬ 
curred. So I excuse you, with the thanks of counsel for 
the plaintiff and the defendant, and the Court. 
245 The other twelve may retire for the purpose of 
lunch and thereafter to consider and decide the 

case. 

(Whereupon, at 12:30 o’clock, p. m., the jury retired 
fromthe Court room to consider of its verdict.) 

(And, later, to-wit, at 2:55 o’clock p.m., the jury re¬ 
turned to the Court room and the following proceedings 
were had:) 

THE DEPUTY CLERK OF THE COURT: Mr. Fore¬ 
man, has the jury agreed upon a verdict? 

THE FOREMAN OF THE JURY: It has. 

THE DEPUTY CLERK: Do you find for the plaintiff, 
or for the defendant? 

THE FOREMAN: The plaintiff—$25,000.00. 

THE DEPUTY CLERK: In the amount of $25,000.00? 

THE FOREMAN: Yes. 

MR. GALIHER: May I have the jury polled? 

THE COURT: Yes, sir. 

(Thereupon, the jury were polled, and each and every 
member of the jury declared that his or her verdict was 
for the plaintiff, in the amount of $25,000.00.) 

THE COURT: That is your verdict, so say you each 
and every one—$25,000 for the plaintiff. If there is 
nothing further from counsel, you are excused, to return 
tomorrow morning at 9:30. 

(Whereupon, the proceedings in the above cause were 
concluded.) 
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Plaintiff's Ex. 3 
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Plaintiff's Ex. 5 
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COMMISSIONERS OF THE DISTRICT OF COLUMBIA 


EXECUTIVE OFFICE 
WASHINGTON 


CtA* 


r • - 

December 16, 1952. “ k ^ * W 


Cwy EMClai 

TO WHCH IT HAT CONCERN* 

This Is to certify that the following is s true copy of Section 71, 

Part 1 E of the Building Code of the 01 strict of Columbia, in effect fro* 

July 1, 1930 through October Hi, 19lilr 

■E. Aisles and corridors. 


1. Safe and continuous passageways, aisles, or corridors lead¬ 
ing directly to every exit and so arranged as to be conveniently 
accessible to every occupant shall be maintained at all times. 

2. Widths of passageways, aisles, or corridors shall be meas¬ 
ured in the clear, at their narrowest points. Doors shall not 
swing into passageways. The minimum width of any passageway 
shall be 3 feet in the dear. 

1 

3. The aggregate width of passageways, aisles, or corridors 
leading to any exit shall be at least equal to the required width 
of the exit. Where all travel to any exit is along the passage¬ 
way, such passageway shall have a width at least equal to the 
required width of the exit; where several passageways lead to 

as exit, each shall have a width suitable for the travel which 
it may be called on to accommodate. 1 * 



/ ROBERT H. DAVIS, 
Director of Inspection, D. C. 


I hereby certify that Robert H. Davis id the duly appointed 
Director of Inspection of the District of Coltaabia and that the signature 
appearing above is his genuine signature. 



Secretary, 

Board of Commissioners, D. C. 


Plaintiffs EXHIBIT NO. 
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COMMIMtONCRS OF THE DISTItlCT Of COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 




December 16, 1952. 


TO HECK 31 MAI CONCERN* 

This is to certify that the following Is a true copy of Article 60L-09 
of the Building Cede of the District of Colmbla, in effect from October 1$, 
19hl through September 15, 19i»7* 

"ARTICLE 601-09. — AISLES AND CCRRUXBS 

Safe and contlnnons passageways, aisles, a* corridors lead¬ 
ing directly to every exit and so arranged as to be convenient¬ 
ly accessible to every occupant, shall be maintained at all 

times. 

Widths of passageways, aisles, or corridors shall be measured 
In the clear, at their narrowest points. Doers shall not swing 
into passageways. The minimal width of any corridor shall be 
3 feet in the clear. 

The aggregate width of passageways, aisles, or corridors lead¬ 
ing to any exit shall be at least equal to the required width 
of the exit. Where all travel to any exit is along the passage- 
way, such passageway shall have a width suitable for the travel 
which it may be called on to accomodate.* 



I hereby certify that Robert H. Davis is the duly appointed Director 
of Inspection of the District of Columbia and that the signature appearing 
above is his genuine signature. 



Secretary, | 

Board of Ccamtlasloners, D. C # 


Plaintiffs EXHIBIT N0._/£ 
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COMMII 


ts or the disthict or couimbia ■ 
executive orricc 

WASHINGTON £ ,A ' ^ 


December 16, 1952. 


TO mCM IT MAT CONCERN: 

This is to certify that the following is « true copy of Article 601-0? 
of the Building Code of the District of Columbia, is effect Septeaber 16, 191*7 
through January 31, 1951, as aaended effective Septeaber 16, 19l*7: 

■ARTICLE 601-09. — AISLES AMD CCERIDCRS 

Safe and continuous passageways or aisles leading directly 
to *T wy exit and so arranged as to be convlently accessible 
to every occupant, shall be maintained at all times. 

Widths of passageways or aisles shall be measured in the 
clear, at their narrowest points. Doors shall not swing into 
passageways. The minima width of azy passageways or 
aisles shall be 3 feet in the clear. 

The aggregate width of passageways or aisles leading to any 
exit shall be at least equal to the required width of the exit. 

Where all travel to any exit is along the pashageway, such 
passageway shall have a width suitable for the travel which 
it may be called on to acconodate.* 



I hereby certify that Robert H. Davis is t he duly appointed Director 
of Inspection of the District of Columbia and that the signature appearing 
above is hie genuine signature. 


Secretary, 

Board of CcmanisslonBrs, D. C. 



Plaintiffs EXHIBIT NO . /C 
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Defendant’s Ex. 


9 



nuioA 

Boer* 



Beet. 74. Where lndloated on the drawing*, 
the Contractor shall furnish and install extruded 
•lvalaxa XI11son doors and fraaes o 107, sxtsndlng fro* 
show window glass to granite, oooplsts witn saddlss, 
hardware and all othsr It*it* noodod except tbs glass. 
Closing would* shall ho provided, soenrsd with Mansi 
astal straws. 

Tho Contractor shall also famish and Install 
alanines head panel swar ths door frases, extending to 
soffit oror bead, and alwnlnnn lettering an ansa. 

Leak* shall ha henry dead halts with aylindar 
hash sash side, neater hayed to present hnlldlng gritat 

The Ceatraeter shall preside self alssinc 
hinges, hald-epen dswlas, her pall an enter fees, 
lettered pash her an Inner face, and ether essential 
hardware. He shall else fnmlah and install "Alena Inn" 
saddles ant and fitted in the shop. 

e a ♦ « 

See Alternate 1st ins ten at and ef this 
eeetiea af the apeeifieations. 


PILED 

MAR 30 1332 

kDtWtU 






123 

Defendant's Ex. 4 


'pon, 1953 an 

entirely NEW 
Balanced Door 
control mechanism 



the BALANCED DOOR 



the door that lets traffic through quickly 
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new control mechanism 




ELLISON BALANCED DOOB 
showing door partly open 


Although the functions of the balanced principle are the same, 
Ellison's research engineers have developed an entirely new 
method of controlling the action of the Balanced Door. This amaz¬ 
ingly compact and rugged control mechanism is entirely con¬ 
cealed in the head jamb and consists of hydraulic check, hydrau¬ 
lic bumper and automatic hold-open device. Two readily acces¬ 
sible speed adjustments permit the easy regulation of door clos¬ 
ing speeds to suit individual conditions This now control mech¬ 
anism has been thoroughly tested and Ellison is proud to present 
it as a great improvement over previous methods of door control. 




principle 


easy operation against 


wind or air suction 


ELLISON the Balanced Door is pivoted top and bottom. 


When openod the pull stile swings outward against the 


wind, and the opposite stile swings inward with the 


wind. A minimum offort opens and closes the Bal 


anced Door despite adverse wind or suction conditions. 


2 facilitates traffic by 
quicker operation 

Effortless opening and quick closing action permits 
uninterrupted traffic flow. Building owners report the 
Balanced Door easily handles two to three times the 
traffic which could move through ordinary doors. 



»/ . St N *S ' ' 

Ococ 


3 reduces projection of 
doors opening out 

ELLISON the Balanced Door reduces projection almost 
50%—saves you lobby space, eliminates the dangers 
of sidewalk obstruction, and permits closer arrange¬ 
ment of adjoining steps or stairs. 



2 






















Left: Entrance doors at the new 
Church of Christ Scientist New 
Haven, Conn. 

—Architect - the office of Douglas On 


Right: Any modernization or re¬ 
modeling of an entrance quite natur¬ 
ally requires the installation of Elli¬ 
son — the door that lets traffic 
through quickly. Entrance to the 
office of Crescent Tool Co., James¬ 
town, N. Y. 

—Architect - Bees 5 Tinkham 







Left: The Allstate Building, 
Chicago, Dl. Free head room is 
assured with the Balanced 
Door. There are no projecting 
check brackets or door holders. 

—Can & Wright. Architects 

Right: Ellison provides extra 
clearance for tight space con¬ 
ditions. Observe the unusual 
space limitation between steps 
on inside of door and rolling 
steel curtain on outside. 
Ellison's balance principle pro¬ 
vides the solution to many sim¬ 
ilar door conditions. 



New England Telephone 
and Telegraph Company 
in Boston, Mass. Visitors 
to the building and em¬ 
ployees of the company 
are impressed by the 
ease with which the Bal¬ 
anced Door operates. 

—Cram 4 Ferguson. Architects 

—Turner Construction 
Company, Builders 



' 


* T 


r 


Ellison Bronze Co., Inc 
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design possibilities 


E LLISON the BALANCED DOOR has been 
generally accepted as the greatest single 
contribution in many years to die solution of en¬ 
trance door problems. The Ellison installations 



shown here are typical of the architectural treat¬ 
ments with which Ellison is familiar. Through its 
representation in 78 principal cities the Ellison or¬ 
ganization stands ready to assist Architects, En¬ 
gineers, Contractors, Building Owners and Build¬ 
ing Managers at any time. 


SICT CHILDREN'S HOSPITAL. 


MANUFACTURERS & TRADERS TRUST CO. 
Kanmor*. N. Y. 


Toronto. Ontario. Can a da 


ha. Lyaaa « Am. ArckltK* 



1 
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PLEASANT RIDGE BRANCH 
ruth Third Union Trust Co- ClnHnnnti. O. 
Frank kiaw ad 1—. Zac- Cmtiacton 


TEXAS BANT & TRUST CO. 
DaQao. Tomb 


CAPE FEAR HOTEL (3 VESET STREET ENTRANCES TO N. Y. CITY BUS TERMINAL 

Wilmington. K C. Now York City, N. Y. Largoat Balahcod Door lnotallatloa In tho Wi 

T. K. g oo t akart. AicUMct l od kw ood Or. ArahilMt tot *4 IUw Twfc Aattoitr 


Ellison Bronze Co., Inc. 
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ELLISON 
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specifications for Balanced Doors 


SCOPE* 

All Bolanoed Doors shall b# manufactured by tho Ellison Brora* Company. 
Inc., laoMtowt, Now York. Each entrance to bo an integral unit to consist 
oi tho door*, frames, threshold. operating mechonism and ail finish hard w ar s. 
Glass and glazing shall bo turmshod undor another contract (Except whoro 
V* tempered plato glass doors aro required}. All structural members to bo 
furnished under another controct. 

MATERIAL: 

Bronx* Satin Finish Natural Color Oil Rubbed or Statuary Color Lacquered. 
Door*, trainee and mouldings shall be fabricated of 3/32” extruded brorae 
shapes. Door seams shall be fully welded. 

Aluminum Satin Finish Waxed or Bonded Prime Coot lor Pointed Finish. 

Doors, frames and mouldings shall be fabricated of 3/32” extruded 
aluminum shape#. Door seams shall be fully welded. 

Aluminum Alumllite Finish. 

Doors and frames shall be formed of .091 gauge aluminum sheets. Mould* 
ings shall be extruded aluminum shape#. 

*1 tain Isos Steel Satin Finish Oil Rubbed. 

Doors and frames shall b* formed of 062 gauge stainless steel Mould¬ 
ings to match. Door seams shall be fully welded. 

Nickel Silver Satin Finish Waxed. 

Doors and frames shall be formed of 062 gauge nickel silver sheets. 
Mouldings shall be of extruded nickel sliver shape#. Door seams shall 
be fully welded. 

Steel Prime Finish or Baked Enamel Finish Plain Color. Grained or Stippled. 
Doors, frames and mouldings shall be formed ol 16 gouge furniture steeL 
Door iinmx shall be fully welded. 


DOORS: 

Dears to be mode of extruded metal or of sheet metal formed to sises and 
shape# indicated lor the various stiles and rolls. All arrises to be mods 
straight and true. Joints where rails meet stUee to be accurately Bttea. 
welded and Bnished to an invisible Joint without discoloration or pitted 


surface. AH plain moulding* to be el contour* as Indicated and uirtssd 
straight and trus, mitres accurately cut and neatly fitted. Removable mould 
ings lor glass shall be provided with neat oval head screws ol same material 
as the moulding, other lastenings to be concealed. 

FRAMES: 

Sid# Jambs (and mullions where required) made with contours to provide 
strike lor doors and housing for shaft and arms operating the Balanced Door 
Inner hall ol jambs (and mullions) to be removable to provide access to 
operating devices. Hsad jambs reinforced lor mo rt ised guide boa <atd 
securely attached to frames and mullions. 

THRESHOLDS: 

Extruded or cast brorae thresholds to be provided under eoch door, fastened 
to )ambe and mullions by cast brorae floor plates, housing spring t s n s i o n 
mechanism. Thresholds ore placed on top ol finished floor line, no cutout* 
required in the floor or sills except for 5/16” expansion bolts 15” on center. 

WEATHERSTRIPS: (optional) 

Felt weatherstrip fastened at meeting stiles, top and bottom oi all doors with 
neat oval head screw* through metal binding. 

HARDWARE: 

This contractor to furnish and install all hardware required lor the Bolanoed 
Doors. Operating mechanism to include ball bearing pivots, hydraulic 
check, hydraulic bumper and automatic hold open device concealed in 
head iamb The operation to be such that part oi the door swings out and 
port ol the door swings in. thereby equalising the wind preooure and permit¬ 
ting unliorm ease in operating the doors at all times. Adjustments ol spring 
tsnsion and checking speed to be readily accessible. Provide cylinder 
lock on eoch single door and on one leal of double doors, other leal to have 
(lush bolts top and bottom. Eoch door to be equipped with one st ock pu ll 
handle on outside and one stock push plate or bar on inside. All hardware 
finished to match doors. 


A FEW ELLISON BALANCED DOOR INSTALLATIONS 


BUILDING 

BANE BUILDINGS 

Harris Trust Co. 

Tsxas Bank & Trust Co. 

First National Baa* 

Msrchonts National Bank 
Central Savings bank 
Central Hanover Bk 5 Trust Co. 
First National Bank 
City Notional Bank 
United Savin “ 

New Haven _ 

Liberty Bank 
Suburban Trust Co. 

Liberal Savings & Loan Co. 
Union National Bank 
Michigan National Bank 

Federal Reserve Bank 
U. S Notional Bank 
Beck ley National Bank 
Corpus Christ Bk. & Trust Co. 
Real Estate Trust Company 
Commercial National Bank 
City Loan Building 
Friendly City Svgs & Ln. Co 
First National Bank 
First Federal Savings & Loon 
Public National Bank 
Erie County Savings Bank 
Western Savings Bank 
Buffalo Savings Bank 
Nonotuck Savings Bank 
Irving Trust Co. 

U. S. National Bank 
Citizens 6 Southern Bank 
First National Bank 
The Notional Svgs. & Tt. Co. 
Federal Reserve Bank 
First National Bank 
Harvard Trust Company 
First National Bonk 
Mtrs. 6 Traders Trust Bldg. 
Niagara Savings & Loan 


TJRPAWTra 

The Robbins Public Library 
Rundst Memorial Library 
Lockwood Memorial Library 
University of Houston Library 
Carnegie Library 
Aurora Public Library 

CHURCH BUILDINGS 

Baptists Office Bldg. 

R C. Church of Assumption 
First Church of Christ Scientist 


LOCATION 

Chicago, Ill. 
Dallas. Tex. 

San Joee. CaL 
Allentown. Pa. 
Lowell. Mass. 

New York City 
Atlanta. Ga. 
Duluth. Minn. 
Detroit. Mich. 

New Haven. Conn. 
Buffalo. N. Y. 
Silver Spg*^ Md. 
Cincinnati, O. 


_CUT. Mo. 

Battle Creek. Mich. 
Atlanta. Go. 

The Dallee. Oregon 
Beckiey, W. Vo 
Corpus Christ!, Tex. 
Philadelphia, Pa. 
Muskogoee. Okla. 
Cleveland, Ohio 
Johnstown. Pa. 
Cincinnati. Ohio 
Rochester, N. Y. 
New York. N. Y. 
Buffalo. N. Y. 
Buffalo. N. Y. 
Buffalo. N. Y. 
Northampton, Mass. 
New York. N. Y. 

Omaha. Nsbr. 
Atlanta. Go. 

Buffalo, N. Y. 
Washington. D C. 
Jacksonville. Fla. 
St. Paul. Minn. 
Cambridge, Mass. 
Buffalo. N. Y. 
Kenmore, N. Y. 
Tonawanda. N. Y. 


Arlington. Mass. 
Rochestsr. N. Y. 
Buftalo. N. Y. 
Houston. Tsxas 
Atlanta. Ga. 
Aurora. QL 


ARCHITECT 

Sk'dm're.OwinoAMerrtll 
Christensen 6. C tensen 
Kress 6 Gibson 
Georg* E- Yundt 
Arthur Englund 
Cross & Son 
Francis P. Smith 
Harold S. Storm 
W. G. Knueble 
Harold H. Davis 
Duane Lyman Assoc. 
Arthur A. Anderson 
W. W. Carlton 6 Aseoc. 
Tracy Wood & £. B. Delk 
Lewis ]. Sarvts 
Toombe 6 Creighton 
Pietro BeUuschl 
Bank Bldg. & Eqp.Corp. 
Robert J. Cummings 
Max Bernhardt 

W J Haralson 
alker & Weeks 
Hunter, Caldwell & Camp. 
C. H. Forber 
H. C. Williamson 
York & Sawyer 
Green 6. James 
Bley & Lyman 
Green & Tame* 

Frank S. Sn*on 
Voorhee*. Walker. 

Foley & Smith 
Leo A. Daly Co. 

Schutze & Armlsteod 
JamesW Kideney&Asso. 
Louis DeLadurantaye 
Toombs 6 Co. 

H. Holger Marteneon 
J. William Beal Sane 
James Wm Kideney 
Duan Lyman & Aseoc. 
James & Meadow* 


Stanley M. Ryerson 
Gordon & Kaelber 
Green & Tame# 
Staub & Rather 
Toombs 6, Creighton 
Gray & Las 


Oklahoma Cltr. Ok. Hoftsger & Lawrence 
Syracuse, N. T. " ~ 

New Haven, Conn. 


H. P. 
Douglas Orr 


BUILDING 

OFFICE BUILDINGS 

Capital Lite 6 Health Ins. Co. 
100 Park Are Building 
The Allstate Ins. Co. 

Evening Star Bldg. 

Rocky Mt Fire Ins. Co. 

State- Modison Bldg 
Montana Livestock Credit Assn. 

S hn Hancock Life Ins. Bldg. 

me Building 
Kale# Building 
Talbot Building 
Norfolk & Western R. R. 

State City Ofllce Building 
1407 Broadway Building 
Singer Building 
Equitable Bldg. 

Callahan Bldg. 

100 West Monroe Bldg 
Chlcogo Title & Trust Bldg. 

N. Y.Tn H & Hartford R. R. 
Doctor* Bldg 
Continental Can Co. 

Radio Station 
Home State Life In*. Bldg. 
Hamm Building 
California Oil Co. Bldg. 

Keyser Building 
Shell Building 
Texas Company Building 
Continental Building 
Austin-Tribune Building 
Produce Exchange Bldg. 
Motorist Mut. Ins. Co. 

Baker Arcode Bldg. 

Rockefeller Center 
Birkshtre Life Ins. Co.. 
Beneficial Induet Loan Co. 
1440 Broadway Bldg. 

DEPARTMENT STORES 

Rich’s Dept Store 
Thalhimer Bros. 

Joske Bros. 

Riks-Kumlsr Company 
Ivey’s 

Forbes & Wallace 
Burdins'*. Inc. 

The Hecht Company 

Lansburgh & Bro. Store 
O Fox Company, Inc. 

Federal Dept. Store# 

Federal Dept. Stores 
Stewart Dry Goods Stores 
John A Brawn Store 


LOCATION 


Columbia. S. C 
New York. N. Y. 
Chicago. Ill. 
Washington. D. C. 
Great Falls, Moat. 
Chicago. Hi. 
Helena. Moat. 
Boston. Mass. 
Detroit. Mich. 
Detroit, Mich. 
Dayton. Ohio 
Bluebeld, W. Va. 
Roanoke. Va. 

New York. N. Y. 
New York. N. Y. 
Portland, Ore. 
Dayton. Ohio 
Chlcogo. Ol. 
Chicago. Ill. 

New Haven. Conn. 
Atlanta. Ga. 

New York, H. Y. 
Newark. Ohio 
Oklahoma City. Ok. 
St. Paul. Minn. 
New Or lean. La. 

Baltimore. Md. * 
Houston, Tsxas 
Houston, Texas 
Dallas. Texts 
Austin. Texas 
Toledo. Ohio 
Columbus. Ohio 
Minneapolis, Minn. 
New York. N. Y. 
Pittsfield. Mass. 
Wilmington, Del. 
New York. N. Y. 


ARCHITECT 

Heyward S. Sing ley* 
Kahn & Jacob* 

Carr & Wright. Inc. 

Geo H. Shanley 
Holabird & Root 6 Burgee 
V. H. Walsh 
Cram & Ferguson 
Walker & Weeks 
Ralph R Colder 
Lorens & William* 

Ale*. B. Mohood 
Frans 6 Addkieaa 
Kahn 5 Jocob* 

Pietro Belluschl 
Emort 1. Ohlsr 
Gerald S. Adelman 
Holabird A Root 6 Burgee 
Douglas Orr 
Abrera & Robeson 
York & Sawyer 
Sims,Cornell us&Schooley 
Cotton & Frankfurt 


Herbert A._ 

Geo. I. Rlehl 

Hedrick Undsley. Inc. 
Warren 6 Wetmore 

t. p. r 


Shirley Sis 
Karl Buckfaqhdm Hoke 
Richards ,McCarty6Bulf’d 
Larson 6 McLaren 
Associated Architect* 
Carrol Verge & Whipple 
Walter Carlson 
Kahn & Jo 


Walloon Dept. Store 


Atlanta. Ga. 
Richmond. Vo 
San Antonio, Texas 
Dayton, Ohio 
Charlotte. N C. 
Springfield. Mass. 
Miami. Florida 
Washington, D. C. 
Washington. D. C. 
Hartford. Conn. 
Detroit. Mich. 
Cleveland, Ohio 
Lexington, Kr. 
Oklahoma City. Ok. 
Detroit. Mich. 

. K. Y. 


Toombe & Creighton 
Corneal. Jhnstn & Wright 
Bartlett Cooke 
Schenck 6 Williams 
J H . Pease 6 ( 


_LeMoira 

Abbot-Merkt & Co.. 
Porter A Lockie 
Taussig & Fltech 
Charles Agree 
Charles Agree 
John T. Gullg 
Parr & A d mS oM 


Inc. 


8 
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ELLISON 


BUILDING 

RETAIL 8TOSE8 
J. C. Peony Storm 
C mra1 Electric Supply Co. 
Cokwburr Book Store 
Oshkosh Motor Sales 
Corner Bide. 

A. Savor A Co. 

Brodnax Jewelry Store 
M*yer-Jonoe«on Store 
900 North Michigan Ave. Bldg. 
TELEPHONE COMPANIES 
Southwestern Bell Tel. Co. 
New Eegkmd Tel. A TeL 
leiefl TeL Co. 


Indiana BeQ TeL Co. 
Southern Bell Tel. Co. 
Northwestern Bell TeL Co. 
Mtn. State* TeL & TeL Co. 
Bell Tel. Co. of Canada 
S.W. BeU Telephone Co. 
LaGrange Dial A Toll 
lllinote BeQ Telephone Co. 
Mtn. Statee Tel. A TeL Co. 
Mtn State* TeL A Tel Co. 
S.W. BeU Telephone Co. 
S.W. Bell Telephone To. 

S W. Bell Telephone Co. 
S.W. BeU Telephone Co. 
Ohio Bell Telephone Bldg. 
Ohio BeU Telephone Blag- 
Ohlo BeU Telephone Bldg 
Michigan BeU telephone Co 
Wabash Telephone Co 
Illinois BeU Telephone Co. 
S.N.E. Telephone Co. 

S.N.E. Telephone Co. 

S.N.E Telephone Co. 
PUBLIC UTILITIES 
Cincinnati Gas Co. 

Ohio Fuel Gas Company 
Ohio Fuel Gas Company 
Cleveland Elec. Ilium. Co. 
Consolidated Gat Company 
87th St. A Lexington Avs. 
131 E. 14th Street 
Courtlandt Avenue 
E Klnasbrldge Road 
32-42 W. 125th Street 
4 Indng Place 
Westchester Lighting Co. 
Iroguois Gas Company 
Detroit Edison Company 
Detroit Edison Company 
Detroit Edison Company 
Geor gia Power Company 
«... * ■* - *i Building 


Bldg. 


LOCATION 

Indianapolis, Ind. 

Buffalo. N. Y. 

DallS, Texas 
Oshkosh. Wi*. 

Nsw York. N. Y. 

Cincinnati, Ohio 
Memphis, Tenn. 

Pittsburgh. Pa. 

Chicago. IU. 

St. Louis. Mo. 

Boston. Mass. 

Chicago. 111. 

Frankfort. Ind 
Gastonia. N. C. 

Omaha. Neb. 

Tucson. Arts. 

Toronto. Can. 

Satina. Kansas 
La Grange, Ga. 

Peoria. IQ. _ 

Salt Lake City, Utah Ashton A Evans 
El Paso. Texas Percy McGhee 
Houston. Texas l. R. Timlin 

Galveston. Texas I. R. Timlin 

Dallas. Texas 1. R. Timlin 

Corpus Christ!. Tex. 1. R. Timlin 

Toledo. Ohio 
Steubenville, Ohio 
Ironton. Ohio 
Lansing. Mich 
Bloomington. IU. 

Alton. Ill 

New Haven, Conn. 

New Britain, Conn. 

Norwich, Conn. 


Ptttsfteld Electric 1_ 

United Illuminating Co 
Los Angeles Gas&Elec. 

HOSPITALS 

Presbyterian Hospital 
Unlv. ot IU. Research Hosp. 
lames Ewing Msmorial Hosp. 
Divine Providence Hosp. 
Stanly Co. Hospital 
Fort Hamilton Hoop. 

Buffalo General Hospital 
Veterans Hospital 
Veterans Hospital 
Veterans Hospital 
Southside Hospital 
Mercy Hospital 
Harknees Memorial Hosptto! 
Georgetown Uni. Hospital 
Coahuma County Gen. Hosp. 
Sick Children’s Hospital 
Eastsm T. B. Hospital 
York Ave. Mem'l Hospital 
Mary Hitchcock Mem'l Hosp. 
Groce New Haven Hosp. 
Robeson County Hospital 
Johns Hopkins Hospital 
Mercy Hospttol 


ARCHITECT 

Skidmore. Owing*, Mer'l 
Stuart Collins 
Mark Lsmmon 
Sandstsdt A Knoop 
J. Gordon Carr 
Tletig & Lee 
Estes W. Mann 
Henry M. JCropt 


_ tergusor 

Holablrd A Root 
Alden. Merondc 
Shutxe A Anmstead 
Noel S. Wallace 
f Place A Place. Arch. 
\ R. C Bryant. ASSOC. 
Prock A Prock 
Neville & Sharp 
Schutte A Armistead 
Holablrd & Root 


Rich’ds, McCarty A Build 
R. R. Reeves 
Smith, Hinchman&Grylls 
Lundeen A HUlinger 
Holablrd A Root 
Douglas Orr 
Douglas Orr 
Douglas Orr 


Cincinnati, Ohio 
Zanesville, Ohio 
Columbus, Ohio 
Cleveland. Ohio 

New York. N. Y. 
New York. N. Y. 
New York. N. Y. 
New York. N. Y. 
New York. N. Y. 
New York. N Y. 
Mt Vernon. N Y 
Buffalo, N. Y. 

Port Huron. Mich. 
Detroit. Mich 
Ann Arbor, Mich. 
Atlanta. Georgia 
Plttsheld, Mass 
Bridgeport. Conn. 
Los Angeles. Col. 


Walker A Gillette 


I. Moscowitz 
BUy A Lyman 
Edward B. Caldwell 


New York. N. Y. 
Chicago. Ill 
New York. N. Y. 
Williamsport, Pa. 
Albemarle! N. C. 
Hamilton, O. 

Buffalo. N. Y. 
Albany. N. Y. 
Newark. N. J. 

Grand Junction. Col. 
Pittsburgh. Pc. 
Johnstown, Pa 
New York. N. Y. 
Washington. D. C. 
Clorksdale. Miss. 
Toronto. Ont. 
W.Uson. N. C. 

New York. N Y. 
Hanover. N. H. 

New Haven. Conn. 
Lumberton, N C. 
Baltimore, Md 
New Orleans. La 


FEDERAL. STATE. COUNTY AND MUNICIPAL BLDGS. 

Port of N. Y. Authority 


Midtown Bus Terminal 
Freight Station No. 2 
Freight Station No. 3 
Battery Park Underpass 
N. Y. Int. Airport 
State Office Bldg. 

Texas Prison System. 
Ramsey State Tarm 

rity Hall 


SS 


i Office 

I Oa*e 

pnraleers' 
Harlem W< 


Building 


Welfare Center 


New York. N. Y. 

New York City 
Newark. N. J. 

New York. N. Y. 

New York. N. Y. 

Helena. Mont. V. H Walsh 

Gateuar, Stramler. 
Huntsville. Tex Gibson 

Birmingham. Ala. Chas. H. McCaulev 
Rochester. N. Y. Federal Works Agency 

Wilmington, Del. Federal Works Agency 

Amarillo. Texas Federal Works Aoency 

Federal Works Agcy San Francisco. Cal. 

City o! New York 

New York. N. Y. Dept, of Public Works 


BUILDING 

St. Archives A lib. Bldg. 

Municipal Building 
Ctty Hall 

Municipal Building 
City Hall 

City Hall 
City Hall 
City HaU 
Citv Hal! 

McKean County Court House 

Erie County Court House 
Peoples Court 
McNory Dam 
State Archives Bldg. 

SCHOOLS AND UNIVERSITIES 

Umvsrslty of Cincinnati. Cincinnati. O. 

Women s Dormitory 

Univ. of N. Carolina, Greensboro. N. C. 

Women's College 

S. M. U. Fondren Science Bldg. Dallas. Tsx. 
University ot Chicogo 

S Methodist Unlv. Dallas, Texas 

Western IU. Teachers College Mocomb. 21L 

Sacred Heart School New Haven. Conn. 

LeMoyne College Syracuse. N. T. 

Illinois Inst, of Technology Chicago, Ill 

Sacred Heart School A Convent Pittsburgh, Pa. 
Norton Hall. Unlv of Buffalo Buffalo. N. Y. 
Lltiaurer Bldg.. Harvard Univ. Cambridge, Mass. 


LOCATION 
Nashville, Term. 
Longview. Texas 

Sioux Falls. S. D. 

Xenia, Ohio 
Marietta, Ohio 

Wilmington. N. C. 
Holdrege, Nebr. 
Kansas City, Mo. 
Tomngton. Conn. 
Smethport. Pa. 

Sandusky. Ohio 
Baltimore. Md. 
Umatille, Oregon 
Nashville, Term. 


Anahuac School 
Central School 
Unlv. of Neb. Agronomy Bldg 
U. of Md. Psychiatric Inst. Baltimore, Md. 
U. of Pittsburgh Nurses’ Home Pittsburgh, Pa. 
N. Eastern Univ. Library Bldg. Boston. ■ Mass. 

University Michigan 

Mortimer Cooley Bldg. Ann Arbor. Mu 

University Illinois 

Dent try, Med. of Phar. Bldg. Chicago, III. 

HOTELS AND RESTAURANTS 


Anahuac, Texas 
Stamlcrd, N. Y. 


Atlantan Hotel 
Cape Fear Hotel 
Hill Hotel 

Lake Shore Drive Hotel 
Toffenettl Restaurant 
Hotel Jamestown 
West Virginian Hotel 
Morrison Hotel 

Cafeteria, 14-22 Court 1 andt St. 
Statler Center 
Hotel Statler 
Hotel Statler 


V'rh’s. Wlkr.. riy.d Smith 
Holabird A Root 6 Burgee 
Skimore, Owing&Mernll 

Walter Hook A Asso. 

S Hannalord A Sons 
Mullen. Hair 6 Hattertck 
Crow. Lewis A Wick 
Eggrs&Hgns.Green.Joms 
Ziegler. Childs A Paulsen 

Press C. Dowler 
Kaiser, Neal A Reid 
Vrhs.Wlkr.Folev&Smlth 
Kaiser. Neal A Reid 
Gates A Birchert 
Govan F«rguson6Undsoy 
Walter Hook A Asso. 
Rodgers A Butler 
Ellerbe A Co. 

Douglas Orr 
Walter Hook A Asso 
James R Edmunds. Jr 
ravrot. Reed. Mathes, Brgn. 


FACTORT OFFICE BUILDINGS 

American Tobacco Co. Louisville. Ky. 

DuPont de Nemours Wilmington. Del. 

International Rolling Mills Chicago. IU 

Stondord Brewing Co Cleveland. Ohio 

Cincinnati Chemical Co. Cincinnati, Ohio 

Monarch Mills Union. $. C 

Carbon Carbide Corn- Charleston, W. Vo 

Niagara Lithograph Co. BuMalo, N. Y 

Tour Wheel Drive Auto Co Cilntonvllle Wise. 

Lark wood Hosiery Mills Charlotte, N C. 

Goldstein Hat Mfg. Co Dallas. Texas 

Glsholt Machine Co. Madison. Wis. 

Alien-Brad ley Company Milwaukee. Wise 

New Process Company Warren, Pa 

Hamilton Watch Company Lancaster. Po 

Italy's Dairy Plant Youngstown, Ohio 

Owens-Illinois Glass Co Toledo. Ohio 

Monarch Machine Tool Co Sidney. Ohio 

Cleveland Graphite Bz. Co. Cleveland. Ohio 

Harris-Calorific Company Cleveland. Ohio 

Cmcinnatl-Bickford Tool Co. Cincinnati. Ohio 

Lance. Inc. Charlotte, N. C 

Bayer Company Hensselg*r. N. Y. 

APARTMENTS 

Phelps Apartment Cincinnati O. 

Apt. Hldg .. 5000 E. End Ave Chicago. II! 

The Everglodee. 23rd A H Sts. Washington. D C 
Apt. Bldg.. 2000 F St. N.W. Washington. D C. 

Gwenwood Apt. Washington. D C 

1020 19th St. N.W. 

Town House. Washington. D.C. 

SCI 19th St. N.W. 

AUDITORIUMS AND THEATRES 

Masonic Temple DaUas. Texas 

WON Studio. Tribune-Tower Chicago, IU 


Colonial Theatre 
Masonic Temple 
Swope Art Gallery 
Klein Memorial Auditorium 


Akron, Ohio 
Columbus. Ohio 
Terre Haute. Ind 
Bridgeport. Conn. 


ARCHITECT 

H. Clinton Parrent, Jr. 
Zimmerman A Morgen 

I. Schwartz A 
H. SpttxDogel 

Harsh A Davie* 

K. P. Sodth A 

R. R. Reeve* 

Lynch A Foard 
John Loteneer A Son 
Wight A Wight 
Carl Victor Johnson 
Bley A Lyman and 

Thomas Hendry* 
Henry Mlllott 
James R. Edmunds. Jr. 
C. of E. U. S. Army N. 1 
H. Clinton Parrent. Jr. 

James E. Allan 
Northrup A O'Brien 


Atlanta., Ga. 
Wilmington. N. C. 
Omaha. Nebraska 
Chicago. Ill 
Chicago, U1 
Jamestown, N. Y. 
Bluelield. W. Va. 
Chicago, Ill. 

New fork. N. Y. 
Los Angeie*, Col. 
Washington, D. C. 
Buffalo, N. Y. 


Mark L _ 

Holabird A Root 
Hammond, Mundie 
J.DMM1 & UcCllIT* 
ft W. Fool. 

Eager* A Higgins 
Mies Van Der Rohe 
Kaiser, Neal A Reid 
Green A James 
CooUdge. Shepkey. 

Bullfinch 
C. G. Curd* 

H. O. Fullerton 
Steele, Sandham&Steele 
James R. Edmonds 
Ingham. Boyd A Pratt 
Coolidge, Snepley 
Bultinch A Abbott 

Comtlious L. T. Gabler 

Poem Associates 

Cooper, Bond A Cooper 
T. H. Engelhordt 
John Latenser 6 Cone 
L W. Harrell 
Skidmore, Owlngs, Mer'l 
Beck A Tlnkham 
Alex B. Mahood 


Holabird, Root A Burgee 
Holabird. Hoot A Burgee 
The Try Ion Studios, Inc. 

D. X. Murphy A 
Bros., Inc 
Voorhees, Walker. 

Foley A Smith 

T C. Schultz A Son 
The Austin Co. 

John H. Truinctr, 

William York Cocke* 


H. V. Bibersteln 
Grayson Gill 

Low. Low. Potter A 
Nystrom 
Fltznugh Crort 
Bley A Lynon 
Prack & Prack 
Charles F OwsUv 
Walker A Weeks 
Schenck A Williams 

Ernest MeG«/<.rce 
The Austin Company 
George C Bell 


George H. GodUv 


Joseph H Abel 
Harry Edwards 


Flint A Broad 
John Howells. Hood & 
Fouilhoux 

George A BulfwJ 
Miller A Yoegvf 
Leonard Asheus 


Ellison Bronze Co., Inc 
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door units with the NEW No. 60 and 61 checking pivots. 
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MO r HI 

Until A*tl«f Qw«M«« Phw« 

TYPICAL ELEVATION 


Ellison Bronze Co., Inc 
































Birmingham. 3 
Montgomery. 3 

Phoemx 
Little Rock 

Los Ai>9«1m, 13 
Son Fro na eco, 3 

Denver. 4 
Hamden 
Washington. 3 

Jacksonville. 3 
Si Petersburg. 7 
Wsst Palm Roach 


How T«k 
HewYstfc 
How Ysrfc 
Now York 
Now York 
North Caroline 


Chicago, 6 
Decatur 

Indianapolis. 2 
South Bsnd. 14 

Devon port 
Doo Moines. 9 

Wichita. 2 
Louisville. 2 

Now Or loans. 16 
Shrovoport 

Baltimore. 1 
Cumborland 


Detroit. 34 
Hint. 3 

Duluth. 2 
Minneapolis, 13 


Kansas City. 6 
Wobstor Grovos. 19 


Omaha. 2 
Butlalo. 7 
Umuo 

Now York. 17 
Hochosior. t 
Syrocuee, 2 

Char lotto. 3 

Cincinnati. 10 
Cleveland. 14 
Columbus. 13 
Dayton. 2 
Toledo. 2 
Youngstown. 2 

Oklahoma City. 2 
Tulsa. 3 


Rrodlord 

Ene 

Philadelphia. 3 
Pittsburgh. • 
Semnton. 3 
Wllkee-Barre 
Croon vtllo 
Sioux Falls 

Memphis 
Johnson Qtv 
Knoxville. 17 
Nashville. 9 

Austin 
Dallas. 2 
El Paso 
Fort Worth 
Houston. 1 
San Antonio. 3 

Salt Lake City. 1 

Norfolk. 9 
Richmond. 19 
Roanoko 
Seattle. 4 
Spokane. 8 

Milwaukee. 2 


C. S. Caldwell 
Thomas M. Garris 

Charles R. Wsst Compcmy 
Arkansas Builders Supply Co. 

Bates 4 Gylie 

R. A. Parker Company 

United Materials 
K. Dumelin 4 Sons 
Me Dorman 4 Brannock 

George P. Coyle 4 Son 

E. L. March Inc. 

Alexander Gordon & Son. lac. 

S. C. Brockell 

Gale L. Cheney 

Walter W. Mitchell Co.. Inc. 

C. J. Gandy 

McT• rran-Kane Co . Inc 
The Builders Agsncy 

Building Products Co. 

Lemke Builders Supply Co. 

Chester L Anderson Co. 
Equipment and Supply Company 

I T. Mann 4 Company 
Bldg Specialties 4 Mat.. Inc. 

Michael P Bee re 

Young Sales 4 Eng. Co. 

K. A. Seeley 

L K. Nielsen 
Aldrich 6 Hubbard 

Robert G. Dunlop. Inc. 

John F. Hurley Co. 

C. A. Moorer 
S W B Howard 
W. Wallace Way 

Archie W. Adams 
Earl S. Lewis 4 Co . lac 

Dusmq 4 Hunt lac. 

H. N Forbes 
Charles I Brandla. lac. 

S A. Spencer 

F. P. Arnold Corporation 
Walter L. Hoover 4 Son 

Durbrow-Ott# Aseoctotee. lac 

R. r Reske 4 Co. 

Condit Construction Products. Inc. 
Condit Construction Products, lac. 
Gso. J. Haase 
Doerlght-Davison. lac. 

Biseell Builders Supply Company 
Bisseii Builders Supply Company 

McCroken-Ripley Co. 

Don R Odell 
Geo. H Kraft and Son 
Robert R. Mockay 
P Larsen Company, lac. 

John J. Weis 4 Son 
William H. Pierce. Jr. 

J. Edgeworth Beattie 
Builders Supply Company 

W H. Coats Co 
fcustls Lancaster Associates 
Chavannes Lumber Co 
John W McDougall Company 

Jno A Williamson Company 

M*tal Products Comranv 

Flee 4 Mech. Supply Co., lac. 

Ray F Holmes Co 

Dewitt A Sanders 

Jno. A. Willi am son Company 

S. A. Roberts 4 Co 
Lewis 4 Sole 

J. S Archer Co. 

A. L Horwltj 

Bryan W Bunch Co. 

Fryer Ford Co. 

Banholser. Feierabend 4 Smith 
W. H Bomisld 4 Ce. 


1801 First Ave.. N 
301 BeU St. 

7 North 13th Ave. 

213 Terminal Warehouse Bldg. 

1133 South Flower St. 

230 7th St. 

814 W 14th Ave. 

1079 Dutwsll Ave. 

613 13th St. N. W 

2361 Dennis St. 
zui.213 18th St South 
301 Rose land Dnv# 

P O Box 124, 810 N W 17th Court 

$78 Courtney Drive. N. E. 

349 W Randolph St 

1034 West Decotur. P. O Box 1067 

1723 North Meridian St. 

313 East Fox St. 

1841 Rockingham Rd. 

610 Walnut Bldg. 

316 Bitting Bldg. 

629 South Jackson 


800 Audubt 
1611 Texas 


ifj&v 


. 0. Box 1343 


308 Baltimore Ule Bldg 
308 Bedlord St. 

77 Summer St 
8188 Montlieu Ave. 
lies S. Saginaw It 

Dunlop Bldg . 17 E. 1st St. 
611 4th Avs. South 


Room 814 — 921 Walnut St. 

680 Bonita Ave. 

1313 West Platinum St. 

611 Woodmen o1 the World Bldg. 

1927 Elmwood Ave. 

403 W. Clinton St. 

Grand Central Terminal Bldg. 

133 Spnno St. 

317 State Tower Bldg 
938 Berkeley Ave. 

1426 Cloy St 
No. 431 The Arcade 
20 South 3rd St.. R. 216 
410 W 1st St. 

1118 Modison Avs. 

333 E. Wood St 

314 Colcord Bldo 
Room 220 KOME Bldg 
2221 N. Albino Avs. 

327 Intsrstate Parkway 
1213 Wsst 6th St. 

1700 Wainut St. 

303 N. Homewood Ave. 

827 S. Webster Ave. 

402 Bennett Bldg. 

P. O Box 82 
113 N. Main Ave. 


63 W E H Crump 
John Sevier Hotel Bldg. 
323 Oldham N W. 

41st 4 Indiana Aves. 

407 Lamar Rlvd. 

1217 Camp St 
704-716 N Ptedras St 
Vrt Nfel p Anderson Bldg 
2314 Preston Ave. 

1727 Brood way 

109 West 2nd South Street 

1074-76 West 38th St. 

P03 E Main St. 

207 Box lev Bldg. 

2913 First Ave. South 
812 Peyton Bldg. 

728 N. JsOereon St. 

7 Nesbitt Drive 


UNderhili 1-2780 
Keystone 3239 
SPruce 64418 
National 3860 

44333 4 4-8336 
7-7346 
2-0339 
9-2349 


Central 6-3083 
7713 

W A bash 4337 
6-4123 


RAymond 83(7 

2- 9441 

Lowing ton 6234 

3- 277 

Liberty 2-1619 

Walnut 4-1070 

4- 2647 

Rad ison 7-2929 
BR-1991 
2-0682 

Grand 1372 
REpublic 1936 

3869 

ATlantic 1633 

DC-7070 
64)6 

MUrrar Hill 9-2037 
Baker 2944 
3-0780 


PA-0068 
MAm 1-6890 
A Dams 1381 
Michigan 0364 
Aaams 7129 
76623 


Murdock 2133 

8207 

48443 

Kingsley 3-1368 
FR-mont 1-4900 
7-4823 
3-7123 
3-1721 


7-8116 

Sterling 3773 
3-2701 
FO-4073 
P*~-on 9204 
r-2351 


22-334 

3-3712 

°nanoke 6902 

MU 0880 
Matas 4433 
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Defendant’s Ex. 5 

El LI SON I I IIS/I 4 O ISO 

V .. V. • • # .• ! 3 *■ 

GjvcAxXjurjUih^ JL 2 V-rv* o o-o xj. 

.til B A. Af« >. f 0 .-O'. S — Afc wa « t 

412 Soutnern Building 
Washington, Dm C. 

To: James L« Parsona, Jr. 

224 Ha-er Building 
lasulnston, D. C. 

Building: Hecht Company .Store Architect: 

Location: Washington, 0* C« Address: 

This proposal is subject to conditions set forth on back of this sheet. 

Ve propose to furnish and erect door uni to Koa., 106 and 107 as called for 
by the plans and specifications except that:- 

Both units will be fabricated in stainless steel. Unit 106 will be bang 
as a pair without center Bullion and with Zlllson Balanced Hardware. 

Be do not include glass and glamlng* 


PILCO 

MAR 30 1953 

inrftltCbk 


Shipment 45 days after receipt of approved shop drawings and other necessary data. 
Terms: Bet Cash, 90 days from completion. 

Far the sum of Two Thousand Two Hundred Thirty Three Dollars (#203.00). 



Cwftwto tbomUbt drawn in the sums* of the ELLISON BRONZE CO, INC, Jmmimm, Kft% 



Olf+S* 
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1. Was there sufficient evidence of negligence to go to 
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lee’s theories? 
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into evidence of certain sections of the District of Colum¬ 
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4. Did the Court err in holding that the Statute of 
Limitations had run against Appellant’s third party ac¬ 
tion? 
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Sttt&h States (Errart of Appeals 

Fob the Distbict of Columbia Cibcuit 
January Term, 1953 

No. 11,755 

The Hecht Company, Appellant, 
v. 

Julia McLaughlin, Appellee; 

No. 11,756 

The Hecht Company, Appellant, 
v. 

Ellison Bronze Company, Inc., Appellee. 

Appeal from the United States District Court ; 

for the District of Columbia 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal from a judgment for Appellees se¬ 
cured in the United States. District Court for the District 
of Columbia. The action is one within the general juris¬ 
diction of the District Court. D. C. Code (1951 Ed.), 
Title 11, Section 11-305, 11-306. Jurisdiction of this ap¬ 
peal is granted by 28 U. S. C. 1291. 


STATEMENT OP CASE 


The Appellee, McLaughlin, visited Appellant’s store as 
a prospective customer on the day of the accident, around 
noon. After completing her purchase, she proceeded to¬ 
ward an exit consisting of three doors which were side by 
side, located at the E Street exit of the building, for the 
purpose of leaving. This exit was one which had been 
used on previous occasions by her. Her path took her 
through the men’s department and from there into a 
vestibule or lobby where the three doors to the street 
■were located. This vestibule or lobby provided access to 
other parts of the store. She observed Mrs. Green ap¬ 
proaching the west or left-hand door from the street to 
come into the store, and this Appellee was headed from 
the Men’s Department on an angle across the vestibule or 
lobby towards the exit doors. She observed that the wit¬ 
ness, Green, was using the west or left-hand door and as 
a result she decided to go through the center door. As 
she was about to go through her door, the inner frame of 
the west door being pulled opened outwards by Mrs. 
Green, projected inward and struck her. (App. 29-31). 
There was no congestion nor crowd of any sort at the exit. 
(App. 41). Appellee had her right hand on the door 
where the word “push” was marked and was ready to go 
out. (App. 43). Her body on the left side was bearing 
to the left and she vras directly in front of her door; 
(App. 42), that no part of her body extended over past 
the door she was starting to push. (App. 45). Later she 
said her right side might have been beyond the door. 
(App. 45). She had been moving rapidly at the time of 
the occurrence. (App. 46). 

This witness was confronted with her pretrial deposi¬ 
tion in which she had stated that Mrs. Green had opened 
the door fast and with a yank knocking her down. (App. 
47-48). 
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Sylvia Green testified that on the day of the occurrence 
she had gone to Appellant’s store for the purpose of shop¬ 
ping; that she approached said store along E Street; that 
as she approached the doors she noticed Appellee, Mc¬ 
Laughlin, coining out of the Men’s Department; that Ap¬ 
pellee seemed to be going to one door so the witness ap¬ 
proached the other door which was on the left-hand side 
or west, or the one closest to 7th Street; that she pulled 
open the door toward her and that the other side or frame 
of the door struck Appellee on the right-hand side; (App. 
32-33) that she experienced no difficulty in opening the 
door; that she had been in and out of this entrance on 
other occasions; (App. 33-34), that she noticed no railing 
between any of the doors; that she noticed no sign on the 
glass of the doors; that all of the three doors opened 
outward; that she did not know whether Appellee was 
moving toward the doors on an angle or not; that Ap¬ 
pellee was walking rather swiftly or rapidly toward the 
doors; that Appellee’s right side was toward the doors; 
that she noticed no other customers in the vicinity; (App. 
35-37), that at the time of the accident Appellee was right 
in front of the door the witness was opening; that she was 
pulling the door open in a normal manner. (App. 38). 


Wilmot S. Bates testified that he was President of the 
Ellison Bronze Company; that the Ellison Bronze door 
was first manufactured in 1932 and is a patented type of 
door; that there are approximately twenty to twenty-five 
thousand of the doors in present operation in the United 
States; that in addition to the installation at Appellant’s 
store, there are other similar installations at Georgetown 
University Hospital, Woodward & Lothrop’s. Department 
Store, Lansburgh’s Department Store, the Statler Hotel, 
and a restaurant, (App. 64-66); that the general operation 
of the door is a balance principle; that this type of door 
has a jamb; that inside the jamb is a tube; that fastened 
to the top of the tube is a top arm, and to the bottom of 
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the tube is the bottom arm; that inside the tube in the 
bottom is a spring; that there is tension placed on that 
spring which bends to keep the door in the closed posi¬ 
tion; that when the door is opened by pulling it outward, 
the side of the door where the pull is exerted moves out¬ 
ward, while the inside frame of the door moves inward 
on the two arms at the top and bottom of the door; that 
there is a spring which tightens up as the door is opened 
and which tends to close the door: that the door has a 
check within it; that when the door closes, the hydraulic 
action of this check tends, to slow it down in order to 
bring it into the jamb easily; that when the door is in 
the opened position, because of the action of the two arms 
and the shaft, at no time can the door exceed the bounds 
or edge of the jamb (App. 66-67); that the radius of 
the door is 36% inches; that the portion of the door which 
is projected inward when the door is opened outward is 
12% inches; that the portion of the door which goes in¬ 
ward as the door is opened outward goes back in a 
straight line; that there is no overlapping of the door 
during any stage of its opening or closing beyond the 
frame of the door on either side (App. 67-68); that there 
is a door cheek on the door to control the closing speed; 
that this door was developed to equalize wind pressure; 
that this door is of approved design in the District of 
Columbia and in every other state where the Ellison 
Bronze Company does business and in which approval of 
the door may be required (App. 68-69); that the speed of 
the doors opening is controlled by a spring and the speed 
of the closing by a check (App. 69); that the door works 
with an easy operation against wind or air suction; that 
the door is pivoted both top and bottom: that when open, 
the pull style swings outward against the wind, and the 
opposite style swings, inward with the wind; that a mini¬ 
mum effort opens and closes the balanced door despite 
wind and suction conditions; that a child can open the 
door; that the operation of the door facilitates traffic by 
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quicker operation; that an effortless opening and quick 
closing action permits uninterrupted traffic flow; that the 
door handles two to three times the traffic which can move 
through ordinary doors (App. 70); that if a person using 
the door is in the right place and opening it properly, the 
person would never be in a position to be in contact with 
a door that might be adjacent to the one being used (App. 
72-74); that the doors in question vrere manufactured in 
accordance with the plans and specifications by the Ellison 
Bronze Company and were installed by his company, 
(App. 75); that subsequent to the installation of these 
particular doors in 1941, his company installed identical 
doors on other exits of the Appellant’s department store; 
that these doors operate exactly as do the ones installed 
in 1941; that identical installations are found at the Port 
of Authority, Bus Terminal, New York City, which has 
two hundred and nineteen of the same type of door. 
(App. 76). 

Eric B. Johnson testified that he was chief engineer for 
Abbott Merkt & Company; that said company is engaged 
in the preparation of plans and specifications for the con¬ 
struction of buildings, such as department store structures 
and other industrial structures and said company per¬ 
formed all of the engineering and architectural work in 
connection with the building of Appellant’s store, and 
supervised its construction; that the plans and specifica¬ 
tions called for Ellison doors and frames (App. 56-58); 
that the actual construction work was done by a general 
contractor, now dead, (App. 74); that his company pre¬ 
pared detailed plans and specifications for the construc¬ 
tion of Appellant’s building which included the Ellison 
Bronze doors in question; that no portion of the Ellison 
Bronze door protrudes over onto the door next to it when 
it is open (App. 59); that the Ellison Bronze doors were 
installed on Appellant’s building; that the Abbott Merkt 
Company approved the drawings of the Ellison Bronze 
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Company which called for the installation of the Ellison 
door; that when the door is opened to its fullest extent 
the inward projection amounts to approximately one foot 
(App. 58-59); that the door is designed so that it will 
open easier than the regular type door (App. 64). 

Charles O’Connell testified that he was liaison officer, 
District of Columbia Building Department where he had 
been employed for approximately ten years; that before 
this time, he was engaged in the electrical contracting 
business; that he had had occasion to inspect and pass 
upon a number of buildings for the District of Columbia; 
that he was familiar with Appellant’s doors and had 
been in and out of the store on a number of occasions 
(App. 78-79); that a permit was issued December 27th, 
1940, to the Hecht Company, permitting it to construct a 
five story steel and concrete addition, (the store in ques¬ 
tion) (App. 80); that prior to the issuance of the permit, 
an application was filed with the plans for the proposed 
structure; that these were turned over to the engineering 
department of the District of Columbia Government which 
inspected the application and plans; that from the Engi¬ 
neering Department the plans and application went from 
department to department of the building inspector’s 
office, such as from the Plumbing Department to the Elec¬ 
trical Department; that if the District of Columbia Gov¬ 
ernment rejected or disapproved of any portion of the 
plans or specifications, the parts objected to would be 
called to the attention of the architect who would be re¬ 
quired to make the appropriate correction; that only after 
each department had approved the plans and specifications 
would the permit be issued; that the doors constructed at 
Appellant’s store were those called for on the plans (App. 
81); that when the door or doors are open a portion of 
the door extends back into the foyer, or lobby, (App. 82), 
a distance of 12 3/8 inches (App. 90); that the doors in 
question were constructed in accordance with the plans 
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and specifications approved by the District of Columbia 
Government; that on a building of the type constructed by 
Appellant, there would be daily supervision of the con¬ 
struction by the District of Columbia Government; that 
Appellant’s store was finally approved by the building 
inspector’s office, August 5th, 1941; that this approval 
included the entire structure and the Ellison doors (App. 
82-83); that the witness was asked to explain wiiether or 
not article 601-09 of the District of Columbia Building 
Code in effect in 1941 applied to the doors in question; 
but he was not permitted to answer this question. (App. 
84-85). 

Frederick W. Knox testified that he was Sales Manager 
of the Furniture Department of the Hecht Company where 
he had worked for over eighteen years; that the doors in 
question at the time of Appellee’s accident were in exactly 
the same condition as they were at the time of their in¬ 
stallation, both as to the type of door and manner of oper¬ 
ation. (App. 77). 

Appellant had filed a third party action against Ap¬ 
pellee, Ellison Bronze Company, Inc., asking for indem¬ 
nity or contribution, (App. 4-5). The court dismissed the 
complaint on the basis of the Statute of Limitations. 
(App. 21-22). 

At the conclusion of all the testimony, Appellant moved 
for a directed verdict which motion was overruled by the 
Court. (App. 91). 


STATEMENT OF POINTS 


1. The trial Court erred in overruling the Appellant’s 
Motion for a directed Verdict, made at the conclusion of 
all of the testimony. 


2. The Court erred in submitting the case to the jury 
under any or all of the Appellee’s theories. 
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3. The lower Court erred in admitting the building 
code regulations into evidence and in refusing to permit 
testimony concerning the meaning and interpretation to 
be given the Building Code of the District of Columbia. 

4. The Court erred in granting one of Appellee’s in¬ 
structions, in refusing to grant several of Appellants 
instructions, and in its charge to the jury in which it 
failed to interpret the building code regulation, and failed 
to properly instruct the jury as to Appellant’s duty and 
obligation. 

5. The Court erred in dismissing Appellant’s third 
party action. 


SUMMARY OF ARGUMENT 

Appellee, McLaughlin, failed to make out a case against 
Appellant and the Court should not have submitted this 
case to the jury, but should have granted Appellant’s 
Motion for a directed verdict at the conclusion of all the 
testimony. There was no testimony in the case which 
showed that the doors were negligently constructed, in¬ 
stalled nor maintained, nor that signs were needed on 
them and the Court should not have submitted the case 
to the jury on any one of these theories. Additionally, 
there was a lack of evidence showing the pertinency or 
relevancy of the Building Code Regulations relied upon, 
or that they were violated in any way by the Appellant. 
The Court committed error in permitting Appellee, Mc¬ 
Laughlin, to introduce three different building regulations 
which were in effect at different times and then further 
erred in instructing the jury on only one regulation which 
was the one in effect from 1947 to 1951. Additionally, 
the Court erred in refusing to permit the defendant to 
offer expert testimony concerning the meaning of the 
regulations, and the District of Columbia’s interpretation 
thereof. In its charge to the jury the Court failed to 
comment on the meaning of the regulation which the 
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Court referred to and permitted the jury to speculate 
with respect thereto. The Court also erred in refusing 
to grant a number of Appellant’s tendered instructions 
concerning its duty and obligation with respect to the con¬ 
struction, installation, maintenance and use of the door. 

If Appellant, however, is liable to Appellee McLaugh¬ 
lin, it in turn is entitled to judgment over against Appel¬ 
lee, Ellison Bronze Company, Inc., and the Court erred in 
holding that the Statute of Limitations had run against 
Appellant’s third party action. 

ARGUMENT 

1. The Court Should Have Granted Appellant’s Motion 
for Directed Verdict, Made at the Conclusion of All 
the Testimony. 

A. Nothing was shown to be wrong with the doOr and 
Appellee , McLaughlin, showed only that an accident 
had occurred. 

An examination of the record in this case should lead 
one to the inevitable conclusion that the plaintiff failed to 
make out a case. It can truly be said here that the plain¬ 
tiff showed only the happening of an accident and not one 
scintilla of substantial evidence of negligence to warrant 
the submission of this case to a jury. As this Court has 
before said, the mere happening of an accident will neither 
establish a prima facie case nor warrant its submission 
to a jury. The Appellee, McLaughlin, showed only that 
she was injured by a door which was being opened by a 
prospective customer of Appellant at an exit which this 
Appellee had been in and out of on a number of occasions 
previously. She was cutting across in front of this door 
for the purpose of using a center door at the time it was 
opened outward when the inner frame of the door pro¬ 
jected inward into the lobby or vestibule, which she was 
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crossing through. This Appellee was not clear as to 
whether or not she was directly in front of the center door 
at the time, (although she stated at one place in her testi¬ 
mony, that she was pushing it,) or whether a portion of 
her body projected passed the door she was endeavoring 
to leave through, and over in front of the adjacent door 
which was being opened outward by another lady. The 
person endeavoring to come into the store, the witness, 
Green, stated that Appellee passed her door on an angle 
approaching the center door and this would appear to be 
the logical manner in which the accident happened; that 
Appellee, observing that the nearest door was being used 
by the witness, Green, then decided to use the center door, 
but before moving from the path of the door being opened, 
the accident, occurred. 

The door in question, as the record discloses, was a 
patented door which had been in use for many years in 
many different cities. It was in common use in the Dis¬ 
trict of Columbia and had been approved by the District 
of Columbia Government at the time of its installation in 
1941, and still continued to be approved up to the time 
of the accident. The difference between this type of door 
and the ordinary type door, as the president of the Com¬ 
pany, who manufactures the door testified, is that as the 
door is pulled opened outward, the opposite edge or 
frame is projected inward in a straight line, a distance 
of approximately one foot. It was the inward projection 
of this door which Appellee alleges caused her accident 
and the case actually comes down to this point, that is, 
whether or not the inward projection of this door into 
the vestibule or lobby was a sufficient showing of negli¬ 
gence to warrant the submission of this case to a jury. 
There was no question of congestion here, no question of 
the door being out of repair, and no reason for the acci¬ 
dent to have happened if Appellee had been using even 
ordinary care for her safety. 
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Appellee’s case was predicated on negligent construc¬ 
tion, installation, and maintenance and a failure to; have 
warning signs. However, the record will show that out¬ 
side of the testimony of the Appellee, and the witness, 
Green, the only other testimony offered by Appellee with 
respect to the negligence claimed, consisted of photographs 
of the door and a section of the building code of the Dis¬ 
trict of Columbia. No evidence was shown of negligent 
construction of the doors, negligent installation nor negli¬ 
gent maintenance^ As to the question of signs, Appellee 
< > ffe r(*dnq^negug?Tice as to this point and the photographs 
themselves reflect that the doors did have a sign indicat¬ 
ing the place to push on the door when leaving Appel¬ 
lant’s store. (App. 113, 114) 

On the question of signs, there is an interesting Massa¬ 
chusetts case, that of Rosenberg v. Hartman, 46 N.E. 
2nd, 406, 313 Mass. 54. In that case plaintiff walked into 
a door of a store, which he had been patronizing, and 
which door he failed to see. His complaint was that the 
door was practically transparent, and that there was no 
sign on it. In sustaining a judgment for the defendant, 
the Appellate Court said, as follows: 

“The question is whether there was any evidence 
of the defendant’s negligence. We think that there 
was not. The door was in no way out of repair. We 
do not think negligence ought to be found merely be¬ 
cause the door was made of one large piece of glass. 
It could not have been wholly invisible. Its handles, 
lock and fittings were in plain sight. A door is to be 
expected at the entrance of a store. A door of this 
kind is to be classed with other forms of construction, 
such as various types, whether new or old, of doors, 
floors, stairs and ramps not out of repair, upon which 
it is possible for an invitee to receive injury, but 
which are not of such a character that danger is rea¬ 
sonably to be anticipated from them to persons exer¬ 
cising ordinary care, (citing cases.) ” 
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It will be important to bear in mind that Appellant was 
engaged in the Department Store Business. When it was 
decided to construct this store, Appellant secured the 
services of expert architects and engineers who prepared 
the plans and specifications. The type of doors in ques¬ 
tion, were called for in the plans and thereafter the door 
was approved by the District of Columbia Government 
before it issued its permit for the construction of the 
building. When the building was completed, the District 
of Columbia again gave its approval and even thereafter 
as late as 1948, (App. 76) approved another installation 
of the same type at one of Appellant’s other entrances. 
While it may be said that the fact that experts designed, 
built, and approved the doors, in and of itself, will not 
permit Appellant to escape liability for a negligent and 
dangerous condition, what more could it or should it have 
done? There was no showing that any other accident had 
occurred here which might have placed Appellant on not¬ 
ice, but on the contrary that thousands and thousands of 
people had used the doors apparently without mishap. 

An analogous case is Mullen v. Sensenbrenner Mercan¬ 
tile Company, 26 S.W. 982, Missouri, 1924. In this case 
plaintiff charged that the tile entrance to defendant’s 
store was unusually slick, smooth, and glassy, and was at 
an unusual, unsafe and dangerous angle or slope. In 
sustaining the verdict for the defendant, the Court said: 

“Plaintiff’s evidence is that the tile floor was put 
dowm in 1915, and this accident happened four years 
afterward, and that in the meantime thousands of 
people must have passed over it before plaintiff was 
injured, and also after plaintiff was injured, up to the 
time of the trial, and that no other person w~as ever 
injured thereon, by slipping or otherwise, although it 
was alwrays in the same condition as when plaintiff 
was injured. Such evidence conclusively shows that 
said tile wras not so slick, or said entrance so sloping 
or the crack therein so large or of such character as 
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not to be reasonably safe, without rugs, or sawdust 
or any other covering.” * * * 

• # # Defendant knew of no condition or danger 
connected with said entrance not known or visible to 
plaintiff. It was high noon, and perfectly light. Un¬ 
der such circumstances defendant was not liable for 
plaintiff’s injury in coming out of said building over 
such entrance. * * * In the Main Case, supra, after 
reviewing numerous authorities in this State, we said, 
page 591, (243 S.W. 91, 94): ‘In the case at bar, there 
is no evidence that the plaintiff had previously known, 
or regarded the step as dangerous, or that he knew, 
or could have known any more in regard to its char¬ 
acter, as being dangerous or otherwise than by seeing 
it and observing its location and surroundings, which 
the plaintiff had an opportunity to and did do at the 
time he entered the toilet.’ ” 


If there was anything negligent, dangerous or defec¬ 
tive about the doors or their construction, it would have 
been an easy matter for Appellee, McLaughlin, to have 
secured and presented testimony to this effect. The evi¬ 
dence, however, is completely devoid of any testimony 
which would tend to show that the doors were in any way 
defective. 


There have been a number of cases in our States hold¬ 
ing that a store keeper is not liable to a customer who 
was injured by being knocked down by the return swing 
of a door, released by another person walking ahead, 
where it appeared that there was nothing in the construc¬ 
tion or operation of such door, which made it dangerous 
to customers, provided ordinary care was used, as such 
doors are in general use in like establishments. (Pardinrr- 
ton vs. Abraham, 87 N. Y. Supp. 670, 183 N.Y. 553j and 
Dolan v. Callender, 26 R.I. 198, 58 A. 655. It was demon¬ 
strated here that the doors in question were standard 
doors of an approved design which had been in use for 
many years. The fact that Appellee had shown that the 
door caused or contributed to her accident does not make 
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out a case if it appears that the door in question was a 
standard device. Home Public Market vs. Newrock, 
(1943) 111 Col. 428,142 Pacific (2d) 272. 

When it comes to the ope ration of a door used by the 
general public, there is no way that a storekeeper can 
prevent an accident at some time or another, whether 
the door be a swinging door, a revolving door, a door 
with a hinge which opens completely to the outside, or the 
type of door as was involved here. A reasonable inference 
which can be drawn from the record here is that the wit¬ 
ness. (ireen, was opening the door in a hasty manner, as 
alleged by Appellee when she gave her deposition, or 
that if Appellee had been maintaining a proper lookout 
for her own safety, the accident would never have hap¬ 
pened. 

Another Massachusetts case on this point is that of 
Callaghan vs. White Company, 303 Mass. 413, 22 N. E. 
(2d) 10. In that case the plaintiff was struck by a swing¬ 
ing door located between a large room provided by the 
defendant for the convenience of its customers, and a 
toilet compartment. In sustaining a lower court’s directed 
verdict for the defendant, the Appellate Court stated: 

‘‘Swinging doors of the general type of those pro¬ 
vided by the defendant are not uncommonly found in 
places of a similar character. It must have been ob¬ 
vious to the Plaintiff that the doors would be opened 
and closed by customers of the store without super¬ 
vision by employees of the Defendant. The Defend¬ 
ant was not obliged to make different arrangements 
as to the use of the doors since the conditions were 
open and obvious to an ordinarily intelligent person, 
(citing cases) and the Defendant would not be liable 
for an injury due solely to the negligence of other 
customers in the operation of the doors. (Citing 
cases.) ” 

There is a pertinent California case, that of Olso-n vs. 
Whiff ha rue an/i Swann, 263 Pacific 518, in which the 
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plaintiff was injured by the rebound of one of two com¬ 
panion doors at the entrance to a store. A judgment for 
defendants was returned where plaintiff showed only the 
happening of the accident, and no proof of negligence on 
the part of the defendant was adduced concerning the in¬ 
stallation, maintenance, operation or supervision of the 
doors, nor of any defect in anything connected therewith 
at the time of the accident. 

It is the position of Appellant here that it took all 
proper steps and care to render its building safe for cus¬ 
tomers in using it. Comparatively few persons are skilled 
in the science of constructing buildings and necessarily 
they must depend upon those who have made building 
a study. Therefore, when an owner has exercised due 
care in employing an architect or engineer to prepare 
plans and specifications and the building is thereafter built 
in accordance therewith, the owner should not be held 
liable for any defects unless they were such that he should 
have known of them. Prest-0 Light Company vs. Sheet, 
182 Indiana 593, 106 N. E. 365. Another case which 
stands for this same rule is Looher vs. Gulf Coast, 203 
Alabama 42, 81 Southern 832. Not only does the record 
show that Appellant obtained and used the service of ex¬ 
perts in every field in constructing its building, but there¬ 
after for a number of years up to the time of this acci¬ 
dent, the doors were used without incident. Appellee, Mc¬ 
Laughlin, has adduced no testimony at all which backs up 
any theory of her case, or which reflects any negligence on 
the part of Appellant. 

It will be remembered that but for the fact that a; third 
person was opening the door at the time Appellee hap¬ 
pened to be near by, this unfortunate accident would never 
have happened. The New York Court held in the case 
of Mangel vs. Bronx Borough Bank, 271 N.Y. Supp. 432, 
241 App. Div. 160, that a bank was not negligent in main¬ 
taining heavy metal double doors which were closed after 
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banking hours and not liable for injuries to a customer 
who upon leaving the bank, after banking hours, and 
while pushing on one of the double doors was injured 
when the other door swung inward and struck her, prob¬ 
ably pushed by someone entering the bank. The Court 
found that there was no evidence of defect in the con¬ 
struction of the doors or that the person opening the 
door was connected with the bank. It is not sufficient here 
to simply show that the accident occurred and that the 
projection of the door backwards was in collision with 
appellee, it must be shown that the door was in a negli¬ 
gent or defective condition and the record is completely 
bare of any showing as to this point. 

Another interesting and very recent case is that of 
Ernst vs. Jewel Ten Co., Inc. 197F (2d) 881, Cert. Den. 
73 S. Ct. 346, 344 I". S. 918. There an “electric eye” 
which opened the doorway of defendant’s premises w-as 
supposed to have caused an injury to the plaintiff. In 
upholding a lower court decision for the defendant, the 
Circuit Court of Appeals pointed out that negligence on 
the part of the defendant must be shown, and further, 
that it must also be shown that defendant knew or should 
have known that some dangerous condition existed. How- 
can it possibly be argued that the fact that this one acci¬ 
dent occurred after the uneventful use of the entrance by 
thousands of people continuously over a long period of 
years, can possibly show negligence on the part of Ap¬ 
pellant. 

As this court has said in MacLachlan v. Perry. 63 App. 
D. C. 24, 68 F. (2d) 769: 

“Before the evidence is left to the jury, there is a 
preliminary question for the judge, not wdiether there 
is literally no evidence, but whether there is any upon 
wrhich a jury can properly proceed to find a verdict 
for the party producing it upon w-hom the onus of 
proof is imposed.” 
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A verdict for damages against Appellant here could have 
been founded only upon conjecture by the jury and to im¬ 
pose liability here would make Appellant an insurer. 

In concluding this, point it is proper and fitting to ob¬ 
serve the pictures of the doors in question and the many 
installations of the Ellison doors and to examine the 
names of some of the institutions and businesses using 
the door in Washington, D. C., and all over the country. 
These include hospitals, hotels, schools, stores, terminals 
and even court houses. (App. 113-118, 123-134). With the 
approval of the door in the many cities and states listed, 
this one unfortunate accident cannot without a showing 
of negligence, give rise to liability here. 

B. There was no Violation of the Building Regulations 

It has thus been established that the doors in question 
were planned for by an experienced architect and engi¬ 
neer; that they were installed by the company which man¬ 
ufactured them after approval had been obtained from 
the District of Columbia Government; that the installa¬ 
tion was thereafter approved by the Building Inspector’s 
Office of the District of Columbia; and that the installation 
had remained in use for many years without incident up 
to the happening of the accident. The only question that 
would appear to remain in the case is whether or 1 not a 
section of the Building Code for the District of Columbia 
was violated and if so whether the violation constituted 
the proximate cause of the accident. The Court, it will 
remember, permitted Appellee, McLaughlin, to introduce 
and read to the jury three different regulations which 
were in force at different times since 1941 up to the time 
of trial. When it instructed the jury, the Court instructed 
only on the regulations shown to have actually been in 
effect at the time of the accident. (App. 16-18). All three 
of the regulations are quite similar in language, but none 
have any application here. 
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The first paragraph of the three regulations applied 
only to an occupant and not to a person in the position 
of the Appellee. Apart from this there was no violation 
of this paragraph because the photographs introduced 
into evidence established that the lobby or vestibule or 
passageway, if it may be called such, was conveniently 
accessible to everyone who might come either from the 
Men’s Furnishings Department, from the stairway to the 
second floor or from the stairway from the basement. 
(App. 115-118). A careful reading of the second para¬ 
graph of the controverted regulations, the language of 
each being identical, particularly a reading of the first 
sentence discloses that this was clearly complied with by 
Appellant. The second sentence which reads “doors 
shall not swing into passage-ways” means simply that a 
door shall not swing inward such as would occur if a 
door were so hung as to be opened by being pushed in¬ 
ward. This would bring about the result of the door 
making an arc as it opened and the quoted sentence does 
not refer to a projection backwards, the operation of the 
door involved here. An examination of the third section 
of all three regulations discloses full compliance by the 
Appellant regardless of which regulation is considered. 

Since the District of Columbia, the promulgator of the 
regulations, saw fit to approve the original installation 
in 1941, and identical installations as late as 1948, and 
since our Municipal Government has also the duty of 
enforcing said regulations, how can it be argued that 
Appellant violated any one of them when the creating 
and enforcing authority has found the doors in full com¬ 
pliance. 

Most important it is Appellant’s contention that the 
regulations do not govern nor apply to the exit involved 
here. 
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As our Court has held, many times, the violation of a 
statute will support an action only when such violation 
is the proximate cause of the injury. Ross v. Hartman, 
78 App. D. C. 217, 139 F(2d) 14; Howard v. Swagart, 82 
App. D. C. 147, 161 F (2d) 651. Even if the Court as¬ 
sumes for purposes of argument that the regulations re¬ 
ferred to were violated, there was no showing that the 
violation constituted the proximate cause of the plaintiff’s 
injury. These regulations were not designed to prevent 
the sort of harm to the individual relying on it which 
has in fact occurred. The doctrine of negligence per se 
was in no way applicable here. Peigh v. The Baltimore 
and Ohio R.R. Co. — App. — D.C. —, U. S. Court of Ap¬ 
peals for the District of Columbia Circuit, April 9, 1953. 

C. Appellee, McLaughlin, Was Guilty of Contributory 
Negligence As a Matter of Law 

The Appellee according to her own testimony had used 
the doors involved on numerous occasions prior to the day 
of the accident. She was under the circumstances re¬ 
quired to observe and notice the operation of these doors. 
Her failure to move herself from a position of danger 
and to use the door or doors as she had done on previous 
occasions made her guilty of negligence as a matter of 
law. If she had but looked where she was walking, the 
accident would not have happened. City of Druimights 
vs. Moore, 170 Pacific (2nd) 230, 197 Okla. 306, and Wat¬ 
kins vs. Taylor 31 S.E. (2nd) 917, 224 N. C. 674. The 
Court in the Mullen case, supra, in commenting upon con¬ 
tributory negligence as a matter of law stated: 

“ ‘In this case plaintiff had fully observed the en¬ 
trance and its condition -when she entered defendant’s 
store. She was injured about 20 minutes afterward 
in passing over said entrance in leaving said store. 
She testifies that she had previously entered other 
stores with tile floors, and they were nothing new to 
her; that ‘walking up an incline, on a tile floor is all 
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right, but not in coming down.’ She saw when she 
entered that it was a tile floor and that, ‘it was quite 
an incline,’ and she then looked where she was walk¬ 
ing, but in going out she testifies she did not look at 
the floor or observe the incline, but looked straight 
ahead. She says she went out of the store because 
she was not promptly waited upon. Under the above 
authorities we are satisfied that, if there had been 
any negligent condition of the entrance, plaintiff’s 
failure to look where she was walking, when she went 
out and was injured was such contributory negligence 
on her part, as a matter of law, as to bar her re¬ 
covery in this case.” 

The record in this case conclusively demonstrates that 
Appellee, McLaughlin, was guilty of contributory negli¬ 
gence as a matter of law, and on this point alone the 
lower Court should have directed a verdict. 

2. The Lower Court Erred in Refusing to Permit Testi¬ 
mony Concerning the Meaning and Interpretation to 
be Given the Building Code of the District of Colum¬ 
bia, and in Permitting the Introduction Into Evidence 
of the Three Similar Sections of the Building Code, 
in Effect at Different Times. 

Appellant is familiar with the construction of statute 
rule which provides that when legislation is unambiguous, 
there is no necessity for its construction by anyone. In 
this case, however, unquestionably there was doubt in the 
Court’s mind as to which of the three regulations ad¬ 
mitted into evidence by the Court was applicable. Coun¬ 
sel for Appellee, McLaughlin, was permitted to read all 
of them although they were in effect at different times 
from 1941 to 1951 and although they differed in some im¬ 
portant respects and finally the Court concluded this issue 
by reading the jury only one, the regulation in effect from 
1947 to 1951. The Court’s charge did not explain the 
meaning of the regulation which was couched in language 
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which a layman would have difficulty in interpreting and 
understanding. This was then an ideal and proper situ¬ 
ation for the receipt of opinion evidence upon a subject 
which the court and jury were not as able to judge as was 
the tendered expert, O’Connell. Kenney v. Washington 
Properties, 76 App. D. C. 43, 128 F (2d) 612. It was this 
expert whose duty it was to assist the District of Colum¬ 
bia who adopted the regulation, in carrying it out, and the 
tendered evidence should have been received; not only for 
an interpretation of the regulation, but for the purpose of 
knowing whether or not there was any violation of said 
regulation by Appellant. 

The action of the Court in its treatment of the regula¬ 
tion, only succeeded in highlighting and over-emphasizing 
the entire situation. It was clearly prejudicial to Appel¬ 
lant, the 1947-1951 regulation finally referred to by the 
court in its charge was inapplicable, and the three regu¬ 
lations referred to by Appellee, McLaughlin’s counsel, and 
introduced into evidence over Appellant’s objection, suc¬ 
ceeded not only in prejudicing Appellant but in confusing 
the entire point. Certainly only one of the regulations at 
the most was admissible and it was clearly erroneous to 
permit all three. With the Court permitting the introduc¬ 
tion into evidence of the three regulations, the jury could 
not help but reach the conclusion that Appellant had vio¬ 
lated a regulation. The only way this question could have 
been satisfactorily answered was by permitting Appellant 
to offer expert testimony concerning the meaning and in¬ 
terpretation to be given to the particular section of the 
building code of the District of Columbia, which the Court 
felt applicable to the situation here. 

Further as has been previously stated none of the reg¬ 
ulations were meant to be applied to the character or type 
of premises which Appellant had here. 
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3. The Court Erred in Granting Appellee, McLaughlin’s 
Sixth Instruction, in Refusing Appellant’s Instructions 
2, 6, 9, 10 and 11, and in Its Charge to the Jury in 
Which It Failed to Interpret the Building Code Regu¬ 
lation and Failed to Instruct the Jury as to Appel¬ 
lant’s Duty and Obligation. 

The Court erred in granting Appellee, McLaughlin’s 
Sixth Instruction, the building code regulation instruction, 
because as aforementioned this regulation had no place 
in the evidence in this case. This instruction groups the 
three regulations, which were in effect at different times. 
Obviously, regulations which were in effect in 1941, 1947 
and 1951, could not all apply to an accident occurring in 
1950. The question would, of course, come down to the 
problem of whether the 1941 regulation, which was. in 
effect at the time of the accident, was applicable. It 
would seem clear to Appellant that the regulation of 1941, 
should apply. 

The Court also erred in its refusal to grant Appellant’s 
Instructions Nos. 2, 6, 9, 10 and 11, and its charge did 
not overcome, or take the place of its failure to grant the 
tendered instructions. 

Appellant’s Instruction No. 2, was a proper statement 
of the law, the Court did not make this situation, covered 
in the proposed instruction, clear to Jury’, and its failure 
to grant this instruction alone should result in a reversal 
of the case. 

The Court erred in its refusal to grant Appellant’s 
instruction No. 6. Said instruction followed a well recog¬ 
nized rule of law enunciated in the Prest-O-Light Com¬ 
pany case and Looker Case supra. There can be no doubt 
but that this instruction properly stated the law, to 'wit: 
where a person has exercised due care in employing an 
engineer to prepare plans and specifications and the build¬ 
ing is thereafter constructed according to said plans and 
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specifications, that said person is not liable for any de¬ 
fects unless they were such that he or it should have 
known of them. The Court’s approach to this problem in 
its charge did not give to Appellant the protection which 
the law affords to it. 

Likewise, instruction No. 9 should have been granted, 
particularly in view of the fact that the Court denied 
instruction No. 6. One or the other of these instructions 
should have been granted and without the benefit of an 
instruction incorporating the language of instructions 
No. 6 or 9, the jury were not properly instructed as 
to the obligation of Appellant here. The Court also erred 
in failing to grant Appellant’s instructions 10 and 11. 
The principles covered in these two instructions should 
have been covered by the Court in its charge and its 
failure to grant these prayers or to cover the subject 
matter in its charge constituted reversible error. Like¬ 
wise, when the Court undertook to instruct the jury, it 
sent the case to the jury on each and every one of the 
Appellee, McLaughlin’s theories. If the Court erred in 
sending the case to the jury, on any one of the various 
theories, the case, of course, should be reversed. It is re¬ 
spectfully submitted that the Court erred in failing to 
instruct on the principles enunciated in the denied in¬ 
structions, and for this reason alone, the case should be 
reversed. 

Clearly the court erred too in its charge to the jury 
when it failed to properly explain and interpret the regu¬ 
lation to the jury. How a jury of laymen could have pos¬ 
sibly interpreted and understood the meaning of the regu¬ 
lation given to it by the court is difficult for Appellant 
to understand. Then too the Court failed to explain its 
reason for instructing on only one regulation after Ap¬ 
pellee, McLaughlin, had been permitted to introduce all 
three into evidence. 
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4. The Court Erred in Dismissing Appellant's Third 
Party Action. 

Appellant's third party complaint was premised upon 
the fact that Appellee, Ellison Bronze Company, Inc., had 
manufactured, constructed and installed the doors, which 
were in the same condition at the time of the accident as 
they were at the time of their original installation, and 
Appellant, therefore, asked for judgment over against 
this Appellee, in the event of a recovery against it by 
Appellee, McLaughlin. (App. 4-5). This claim for relief 
was based, of course, upon the contract calling for the 
installation of the doors at the time of the construction 
of the store in 19#L, and sought indemnity or contribu¬ 
tion. (App. 122-135). The lower Court Judge saw fit to 
dismiss this claim on the basis of the Statute of Limita¬ 
tions, after another louver Court Judge had overruled 
Appellee, Ellison Bronze Company’s, motion on the same 
basis. (App. 21-22, 8). 

Appellant concedes that if this Court holds that the 
Statute of Limitations has run, it has no right against 
Appellee, Ellison Bronze Company, Inc. It also recognizes 
that this Court has spoken in the case of Zellcm v. Cole, 
87 App. D.C. 9, 183 Fed. (2nd) 139, and the Municipal 
Court of Appeals for the District of Columbia, has fol¬ 
lowed this case in Poole v. Termmix Co., of Maryland, 
etc., Vol. SO Washington Law Reporter, 102, — A (2d) —. 

It is the position of Appellant that these cases can be 
distinguished from the situation here, or that this Court 
should reconsider the position taken in the Zellan case, 
supra, and follo\v the language of Chief Judge Stephens, 
in his dissenting opinion in the Zellan case, supra, when 
he said. “* * * that the time within w’hich they must sue 
would commence to run immediately upon their discovery 
of the breach.” Appellant believes the Statute of Limita¬ 
tions did not begin to run here on the third party action 
until the accident occurred. 
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The basis of the third party action is both on breach 
of warranty and negligence. There can be no question but 
that until Appellee, McLaughlin’s accident, there was no 
notice to Appellant of any possible defect in the construc¬ 
tion or installation. Competent architects, manufacturers 
and builders had designed, prepared, and installed the 
doors, and the installation had been approved by the Dis¬ 
trict of Columbia Government. Since an action for tort 
does not accrue upon the commencement of the wrongful 
act, but rather at the time injury results, it would seem 
that this Appellant is entitled to maintain its action in 
line with the quotation of the text in 38 Amer. Jur. 673: 

“A negligent act is not in itself actionable, and only 
becomes the basis of an action where it results in in¬ 
jury to another. Accordingly, it is said that the in¬ 
jury is the gravamen of a cause of action for negli¬ 
gence. The question whether the basis of an action 
for negligence is the negligent act of the defendant or 
the injury resultant therefrom is of importance in 
determining when a cause of action arises in cases 
where the bar of the statute of limitations is inter¬ 
posed. The general rule is. that a cause of action in 
tort accrues, for the purposes of limitation of actions, 
only when the force wrongfully put in motion pro¬ 
duces injury. Otherwise, in extreme cases, a cause of 
action might be barred before liability arose.” 

And again in 27 Amer. Jur. at page 475, the text sets out: 

“Whatever statute may be applicable, the period 
specified begins to run upon the accrual of the cause 
of action. The question of the accrual of liability on 
a contract of indemnity has been considered in pre¬ 
vious sections. In accordance with the rules there 
stated, a cause of action accrues and the statute of 
limitations begins to run under a contract of indemni¬ 
fication against loss at the time the damage occurs, 
whereas, in the case of a contract of indemnity con¬ 
taining a covenant or condition for the performance 
of a certain act, a cause of action accrues upon de- 
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fault in performance, regardless of whether the obli¬ 
gee has suffered damage or not.” 

There appears to be a surprising dearth of law on the 
precise question involved. There is, however, a Federal 
court case, that of Adam vs. Vacquier vs. Jansson 48 
Fed. Supp. 275, in which a third party action was insti¬ 
tuted following an accident, and after the Pennsylvania 
statute of limitations had run. The Court in that case 
held that the statute did not apply to actions over by a 
defendant to recover from a person who may be liable to 
him for all, or part of the plaintiff’s claim. If the statute 
of limitations does not run in a situation of this sort, 
then it should not constitute a bar to Appellant’s third 
party action against the Ellison Bronze Company, Inc., 
and Appellant should be entitled to judgment over if 
Appellee, McLaughlin’s recovery is permitted to stand. 

Appellant here could not possibly take action against 
Appellee, Ellison Bronze Company, Inc., until after the 
injury occurred and suit had been instituted against it. 
All of the evidence in the case points only to an alleged 
negligent construction since the doors were in exactly the 
same condition, at the time of the accident, as when in¬ 
stalled. Justice dictates that the liability here should be 
placed on the party responsible if negligence is present, 
and if the lower Court judgment is upheld or a new trial 
is granted that Appellant should have either judgment 
over against Appellee, Ellison Bronze Company, Inc., or 
reinstatement of its third party action. 

CONCLUSION 

This Court should reverse the judgment of the lower 
court and either order the entry of judgment in favor of 
Appellant or a new trial for Appellant. Should the Court 
order a new trial it should reinstate Appellant’s claim 
against Appellee, Ellison Bronze Company, Inc. Should 
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this Court sustain the judgment of the lower Court it 
should order the entry of judgment over in favor of Ap¬ 
pellant against Appellee, Ellison Bronze Company, Inc., 
for the amount of Appellee, McLaughlin’s judgment 
against Appellant. 

Respectfully submitted, 

Richard W. Galiher 
William E. Stewart, Jr., 
Julian H. Reis 
Attorneys for Appellant, 
Hecht Company, 

Woodward Building. 
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1. Whether the Court erred in failing to direct a verdict 
in defendant’s favor where the evidence was such that 
reasonable men could have fairly differed as to 
whether or not the defendant was negligent and if 
so whether such negligence was the proximate cause 
of the plaintiff’s injuries. 

2. Whether there was prejudicial error in refusing to 
permit a witness called by the defendant to give his 
interpretation of the meaning of certain sections of 
the District of Columbia Building Code where said 
sections were clear and unambiguous; and whether 
there was prejudicial error in permitting the three 
similar sections of said Building Code to be intro¬ 
duced into evidence. 

3. Whether there vras prejudicial error in granting plain¬ 
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BRIEF FOR APPELLEE JULIA McLAUGHLIN 
COUNTERSTATEMENT OF THE CASE 

The Appellee, plaintiff below and so designated in this 
brief brought suit for personal injuries of a permanent 
nature suffered by her as a result of being struck by the 
edge of a door that was located on the propeity owned 
by the Appellant, The Hecht Company, and hereinafter 
designated as the defendant (J A 2, 3). 

On May 11, 1950, the plaintiff, Julia C. McLaughlin, 
went to the store owned by the defendant for the purpose 
of making a purchase (J A 28, 29). After she made her 
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purchase she intended to go to her office in the Recorder 
of Deeds building located at 6th and D Streets, N. W. 
(J A 29). She proceeded through the Men’s Department 
to an exit which is located on E Street between 6th and 
7th Streets. In order to reach the exit she went through 
the door leading from the Men’s Department to the vesti¬ 
bule or lobby at which time she saw a lady approaching 
the first of three doors which lead from E Street to the 
vestibule or lobby (J A 30, 41, 42). (Plaintiff’s Exhibit 
Number 1 on page 113 of the Joint Appendix shows the 
entrance to the lobby from the Men’s Department and 
also the doors leading to E Street. Plaintiff’s Exhibits 
Numbers 2, 3, 4, 5, and 8 on pages 114-118 of the Ap¬ 
pendix show the position of door #1 and door #2 when 
open, and also a view of the three doors from E Street). 
As the plaintiff was about to go through the #2 door 
leading to E Street she was struck on her right side by 
the edge of the #1 door which projected into the lobby 
when it was pulled open by Mrs. Green. This door was 
to her right and nearest the Men’s Department (J A 30, 
31, 33, 39, 42, 44). The force of the blow knocked the 
plaintiff against the post which is shown in Plaintiff’s 
Exhibit Number 1 (J A 113) and then she fell to the floor 
(J A 39). 

The plaintiff further testified that the pain was terrible 
and for a few minutes everything went black (J A 39). 
As a result of the accident she was away from her work 
from May 11th to August 22nd, and she still limps. At 
the time of the accident the words “Exit”or “Entrance” 
were not on any of the doors (J A 30). 

Mrs. Sylvia Green testified that during the month of 
May, 1950, she was employed at Juvenile Court and 
on May 11, 1950, she went to the store of the defendant 
to shop and look around; she proceeded toward 7th Street 
and when she arrived at the E Street entrance she noticed 
a woman coming out of the Men’s Department walking 
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parallel to the doors and with her right side toward the 
door; her impression was that the woman was going to 
one of the doors so she approached the other door which 
was on the left hand side as she faced the doors and the 
one closest to 7th Street (J A 31, 32, 36). She 
pulled the door open and the edge of the door hit the 
woman on her right side and she fell on her left side; a 
man came from the Men’s Department at that time and 
helped her sit the woman on the stairway that leads up¬ 
stairs. At the time of the accident Mrs. McLaughlin was 
in front of the door that hit her (J A 33, 38); that one 
of the nurses came down with a wheel chair and took her 
out of the store by the E Street entrance; that she did 
not have any difficulty in opening the door; did not notice 
a rail between the first and second or the second or third 
doors; she did not notice the words “Entrance” or 
“Exit” on the glass of any of the three doors (J A 
34, 35). 

Eric B. Johnson, Chief Engineer for Abbott, Merkt & 
Company testified that his company was engaged in the 
preparation of plans and specifications for the construction 
of buildings, such as department store structures and 
industrial structures; that his company has been in busi¬ 
ness for about thirty years, and to his knowledge has 
constructed about six department stores and has another 
six under design; that on July 9, 1940 a contract was 
entered into between Abbott, Merket & Company and The 
Hecht Company calling for all engineering and architec¬ 
tural matters in connection with the construction of the 
Annex on E Streeet, which is the building we are con¬ 
cerned with here; that the specifications called for ex¬ 
truded Ellison doors and frames; that the plans show 
that when the door is fully open the (leaves) stick out 
about one foot nine inches outside the door jamb; and 
one foot one or two inches on the inside; that the draw¬ 
ings were made by the manufacturer of the doors and 


submitted to the Abbott, Merkt & Company for approval, 
to see that they would be in accordance with the specifi¬ 
cations and would fit the building; that The Hecht Com¬ 
pany saw the Abbott, Merkt & Company drawings which 
indicated the same thing on a smaller scale and approved 
them; that the doors open very easily and that if the 
door were hinged on the jamb then the rear edge could 
not project in (J A 55-64). 

Wilmot S. Bates, President of The Ellison Bronze 
Company, testified that the Ellison Bronze door was first 
manufactured in 1932 and that there were between twenty 
to twenty-five thousand of these doors in operation in the 
United States (J A 64, 65); that when the door is. pushed 
the point at the edge of the door goes right straight back 
in a straight line; that the portion of the door which goes 
inward as the door is opened outward is 12% inches; 
that there is a door check on the door and the purpose 
of this door check is to control the closing speed of the 
door; that there are two speeds on this hydraulic check 
and you can regulate the first speed to bring it within 
ten inches of the jamb and slow it up so it moves into 
the jamb very slowly; that the speed of the door’s open¬ 
ing is controlled by the spring (J A 67, 68, 69). (De¬ 
fendant’s Exhibit Number 4 is a booklet or brochure de¬ 
scribing the Ellison Balanced Door) (J A 123-134). The 
witness further testified that on page 2 of said brochure 
the following is stated: 

“FUNCTIONS OF ELLISON BALANCED 
PRINCIPLE. 

I. Easy operation against wind or air suction. 

Ellison the Balanced Door is pivoted top and bot¬ 
tom. When open, the pull style swings outward 
against the wind, and the opposite style swings in¬ 
ward with the wind. A minimum effort opens and 
closes the Balanced Door despite adverse wind or 
suction conditions. 


II. Facilitates traffic by quicker operation. 

Effortless opening and quick closing action permits 
uninterrupted traffic flow. Building owners report 
the Balanced Door easily handles two to three times 
the traffic which could move through ordinary doors 
(J A 70).” 

He further testified that a child could operate these doors 
easily (J A 70); that the doors were purchased from 
his company by the general contractor; that his company 
had nothing to do with the installation of the doors or 
designing the framework or indicating where the hinges 
should be, that is, whether they should be on the right or 
left side, and this was left entirely to the architect, the 
engineer, and The Hecht Company (J A 70, 71). The 
witness identified a photograph of the Ellison doors used 
by the New England Telephone and Telegraph Company 
(J A 125). He testified that if a person were going 
into the building of the New England Telephone and 
Telegraph Company and desired to use the left door of 
the middle entrance he would pull out that door and that 
if a person were coming out of the building at that 
moment and desired to use the next door, he would push 
from the inside and go out while the other party was 
going in, and that the party coming out would be some 
distance from the part of the door that projected inward, 
that is assuming he was in the right position to open the 
door; that these are pairs of doors (J A 72, 73) whereas 
the doors in question are singles. The witness identified 
a contract dated January 30, 1941, which provides as fol¬ 
lows: (Defendant’s Exhibit Number 5) (J A 125) (To 
James L. Parsons, Jr., general contractor): 

"‘Building: Hecht Company Store.” 

“Architect: Abbott, Merket & Company.” 

“Location: Washington, D. C.” 

“We propose to furnish and erect door units Nos . 
106 and 107 as called for by the plans and specifica¬ 
tions except that—both units will be fabricated m 
stainless steel. Unit 106 will be hung as a pair 
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without center midlion and with Ellison Balanced 
Hardware. We do not include glass and glazing 
(J A 74, 75, 125). Accepted Jan. 30, 1941, James L. 
Parsons, Jr. as agent of The Hecht Company and 
approved by The Hecht Company.” (Italics ours) 

The witness further testified that the word “mullion” 
means the jamb member running between two single 
doors, and the jury w T as shown one of the photographs 
showing a “mullion” or jamb member (J A 74, 75,113-118, 
135); that the installation called for in this contract was 
performed by Grover Garlock who w*as the Ellison repre¬ 
sentative in Washington at the time (J A 75). 

Frederick W. Knox, Sales Manager of the Furniture 
Department of The Hecht Company for over eighteen 
years testified that the building was completed in 1941, 
and that the doors work and operate exactly as they did 
in 1941; that there is also a revolving door installed in 
the Annex on E Street and that he would not say that 
the words “walk slowly”, or “walk slow” were not on 
each pane of glass of the revolving door (J A 77, 78). 
Charles O’Connell testified that he has been with the 
District of Columbia Building Department approximately 
ten years; that during this period he has been assigned 
to the courthouse representing the District in connection 
with the inspection of all records of the District, and he 
has had occasion to pass on a number of buildings, (J A 
78, 79); that a permit was issued December 27, 1940, to 
The Hecht Company permitting it to construct a five 
story steel and concrete addition (J A 80); that the 
blue prints and plans provide for the Ellison Bronze 
door; that the plan shows that the door when open ex¬ 
tends a few inches into the foyer; that from his exami¬ 
nation of these doors they "were constructed in accord¬ 
ance with these plans and specifications which -were ap¬ 
proved by the District of Columbia. (Defendant’s Ex¬ 
hibit Number 8) (J A 81, 82). 
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The witness was recalled for the purpose of correcting 
certain testimony he gave and then testified that during 
the luncheon period he went to The Hecht Company and 
measured the doors in question; that the left hand sec¬ 
tion of the door comes backward in a straight line 12 3/8 
inches; that he does not know who made the inspection 
in 1941, when the building was approved but thinks it 
was Mr. Newman who made the final report (J A 90, 
91); that the witness was asked to state whether or not 
Article 601-609 of the District of Columbia Building Code 
in effect in 1941 applied to the doors in question, but he 
was not permitted to answer this question (J A 84, 85). 

Defendant moved for a directed verdict at the conclu¬ 
sion of all the testimony and it was overruled by the 
Court (J A 91). 


SUMMARY OF ARGUMENT 


The motion to direct a verdict against the plaintiff ad¬ 
mitted every fact in evidence tending to sustain her case 
and everv inference reasonablv dedueible therefrom. 
Therefore, since the evidence was such that reasonable 
men might have differed as to the facts the case was for 
the jury and not the Court. 


Under the evidence, the jury could easily have found 
that there was a violation of the Building Regulations 
or parts thereof by the defendant, and that this viola¬ 
tion was the proximate cause of plaintiff’s injury. The 
evidence did not justify a finding by the Court that the 
plaintiff was guilty of contributory negligence as a mat¬ 
ter of law and this issue was properly submitted to the 
jury. In view of the fact that the Building Code Regu¬ 
lations. were clear and unambiguous the Court did not 
err in refusing to permit testimony concerning their mean¬ 
ing and the interpretation to be given said regulation. 
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The jury were as capable as anyone in deciding this 
question. The three similar regulations in full force and 
effect from the time the building was completed (1941) 
until the accident (1950) were properly admitted. 

The Court fairly and clearly explained the issues and 
law applicable thereto to the jury and did not err in 
granting plaintiff’s sixth instruction or in denying de¬ 
fendant’s instructions 2, 6, 9, 10 and 11. 

ARGUMENT 

I. 

The Motion to Direct a Verdict Against the Plaintiff 
Admitted Every Fact in Evidence Tending to Sus¬ 
tain Her Case and Every Inference Reasonably De¬ 
ductible Therefrom. The Evidence Was Such That 
Reasonable Men Might Have Differed as to the Facts 
Therefore the Case Was for the Jury and Not the 
Court. 

While it is unnecessary in order to sustain the verdict 
of the jury and the judgment of the Court in this case 
to invoke the rule of law above set forth, it is settled 
that a motion to direct a verdict against a plaintiff is an 
admission of every fact in evidence tending to sustain 
his case and every inference reasonably deducible there¬ 
from; and that the motion can be granted only when but 
one reasonable view can be taken of the evidence and 
the conclusions therefrom, and that view is utterly op¬ 
posed to the plaintiff’s right to recover. 

Faucett v. Bergman, 57 U.S. App. D.C. 290, 22 F. 
2d 718. 

Fleming v. Fisk, 66 U.S. App. D. C. 350, 87 F. 2d 747. 
Gunning v. Cool&g, 58 U.S. App. D. C. 304, 30 F. (2) 
467, 281 U.S. 90. 




These authorities settle the proposition, also, that if 
the evidence is such as that reasonable man may differ 
as to the facts the case is for the jury and not for the 
Court. 


Counsel for the defendant insists in this Court as he 
argued in the Court below that the plaintiff showed only 
the happening of an accident and not a scintilla of sub¬ 
stantial evidence of negligence to warrant the submission 
of this case to the jury. 


It is difficult to visualize a type of door that would be 
more dangerous to the public than the one involved in this 
case. The defendant failed to have on these doors or 
anywhere either in the lobby or vestibule or near the ap¬ 
proach to the doors from E Street anything to warn the 
patrons of the store that the back edge of the door would 
be projected into the lobby or vestibule approximately 
12 to 13 inches while being opened; defendant failed 
to place between said doors in the lobby rails or some 
suitable device thereby making it impossible for any 
son to be struck in the manner described bv Mrs. 


per- 

Mc- 


Laughlin, and the witness Mrs. Green. There was no de¬ 
vice on the door which would prevent it from opening 
in the manner in which it did and knocking the plaintiff 
a distance of approximately six feet from where she was 
struck to the bannister of the step (J A 96, 113). In 
fact, the Ellison Bronze Company in its booklet or bro¬ 
chure states that effortless opening and quick closing ac¬ 
tion permits uninterrupted traffic flow (J A 124). The 
testimony of Mr. Bates, President of the Ellison Bronze 
Company, was to the effect that a child could operate 
these doors easily (J A 70). The defendant could easily 
have used only two doors and made the entrance to the 
lobby the #1 door and placed the word “Entrance” on the 
glass of said door and the “Exit” the #3 door or the one 
closest to 6th Street and placed the word “Exit” on that 
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door. If these doors had been designed, installed and 
maintained in that manner the probability is that this 
accident would not have happened. 

The contract between Ellison Bronze Company, Inc. 
(Defendant’s Exhibit Number 5) and the defendant pro¬ 
vides as follows: 

“We propose to furnish and erect door units Nos. 
106 and 107 as called for by the plans and specifica¬ 
tions except that:— 

Both units will be fabricated in stainless steel. 
Unit 106 will be hung as a pair without center mil¬ 
lion and with EUison Balanced Hardware (J A 
135). (Italics ours) 

The jury heard the contents of this contract read in evi¬ 
dence and knew that the doors were not installed accord¬ 
ing to the contract. If Unit 106 had been hung as a pair 
the doors would have looked similar to the doors of the 
New England Telephone and Telegraph Company as 
shown in defendant’s exhibit 4 (J A 125) with the result 
that a person using those doors to go to the outside of 
the building would be some distance from the edge of the 
door which projected into the lobby or corridor. 

The jury considered not only the construction, design, 
and type of door, but also its relation to traffic coming 
from the Men’s Department. This created a very dan¬ 
gerous condition to persons who were lawfully using the 
lobby or vestibule by invitation of the defendant. 

The Court’s charge to the jury stated as follows: 

“The plaintiff contends the defendant was negli¬ 
gent in installing and maintaining in the E Street 
entrance the type of door there used. The question 
for you to determine is whether a reasonably prudent 
man would have foreseen that there was a likeli¬ 
hood that customers entering or leaving the store 
from that entrance might be injured because of the 
use of such doors in that entrance. In determining 
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that question, you may take into consideration root 
only the particular construction of the individual 
doors, but their setting, that is, the position of the 
three outside doors in relation to each other when 
opening and closing; their relation to the passageway 
or hall or vestibule into which they opened, their re¬ 
lation to the doors leading from the Men’s Depart¬ 
ment into the hallway, the path across the hallway 
which customers might reasonably be expected to 
follow in entering the store from the street or leaving 
the store, the signs, or lack of them, on the doors, 
and any other factor in evidence which might shed 
light on whether a reasonably prudent man in the 
position of The Hecht Company would have or should 
have anticipated the injury to customers by reason 
of the use of this type of door in this entrance.” 
(J A 101). (Italics ours) 

Mrs. Green testified that when she arrived at the E 
Street entrance she noticed Mrs. McLaughlin coming out 
of the Men’s Department, walking parallel to the doors 
and with her right side toward the door; (J A 36); that 
at the time the accident occurred Mrs. McLaughlin was 
in front of the door that struck her. Let us suppose that 
instead of proceeding to the #2 door Mrs. McLaughlin 
had stopped for a minute or so at a point where the 
edge of the #1 door projected into the lobby to talk to 
a friend she happened to meet, and while standing there 
was struck by the edge of this door as a result of it be¬ 
ing pulled open in the manner described by Mrs. Green. 
If that had occurred, could it be seriously contended that 
the jury should not have been permitted to pass on the 
question of whether or not this door was of negligent 
design and presented a dangerous condition? 

Counsel for the defendant stated in his brief that if 
there was anything negligent, dangerous or defective 
about the doors or their construction, it would have been 
an easy matter for plaintiff to have secured testimony to 
this effect. Even if we had offered expert testimony to 
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prove this, the Court would not have permitted its intro¬ 
duction in evidence. 

On this question, the Court in the case of Kenney v. 
Washington Properties , 76 U.S. App. D. C. 43, 128 F. 
2d 612 stated as follows: 

“We are of the opinion that the exclusion of the 
answers to the questions asked of the experts was 
correct. The general plan of the window in question 
■was shown by the witnesses not to violate any of the 
District of Columbia building construction rules, and 
the window was shown to be of the ordinary type of 
casement window, which, though unusual in hotels, is 
common in private residences. The question whether 
in the circumstances its use was dangerous did not 
concern a technical matter as to which expert evi¬ 
dence added anything to the common knowledge of 
the layman, but was a matter of observation and 
common judgment, in which the man of ordinary ex¬ 
perience in looking at the window or hearing it de¬ 
scribed, was as capable of forming an opinion as an 
architect or builder. In such case the rule as to the 
admission of opinion evidence is generally agreed to 
be that it is only upon subjects about which the jury 
is not as able to judge as is a witness that an expert 
is allowed to express an opinion. 

• • • • 

“The later case of Walker v. Dante, 61 U.S. App. 
D.C. 175, 58 F. 2d 1076, 1077, was a suit for injuries 
sustained as a result of tripping and falling over a 
step or rise about one and a half inches high, situ¬ 
ated between show windows in a public passageway- 
in a store. We said that the expert opinion of an 
engineer as to whether it was usual to have steps in 
a passageway leading up to the entrance to stores 
was properly rejected.” (Citing cases). 

In the present case the jury was just as capable as 
anyone or any expert of forming an opinion as to whether 
or not there was anything potentially dangerous about the 
doors. 
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One of the acts of negligence alleged and proved by the 
plaintiff was the failure of the defendant to use proper 
warning signs and devices. An interesting case on this 
question is the case of The Hecht Company v. Jacobsen, 
86 U.S. App. D. C. 81, 180 F. 2d 13. 

According to the testimony in that case, the escalator on 
which the accident occurred was a 1934 model and was 
functioning smoothly. (Most of the escalators used in the 
store were of 1941 construction, which model had a small¬ 
er aperture at the point where the steps disappeared into 
the floor than did the 1934 model). The escalator’s “stop” 
button was not conspicuously marked and there was no 
attendant at hand. Nor was there a warning sign calling 
attention to possible dangers. There was evidence, how¬ 
ever, that the appliance had passed a District of Columbia 
inspection each year. * * * 

Bv the Court: 

“Under such a view, the greater than ordinary dan¬ 
ger posed by the existence of an escalator with an 
aperture between treads and floor large enough to 
catch hold of a child’s hand, in a place frequented by 
children, would be among the circumstances to be 
called to the attention of the fact finder, whether 
court or jury. If the escalator in use were fou/nd to 
be potentially dangerous, a factor to be weighed in 
determining whether the proper quantum of care had 
been exercised would be the adequacy of the compen¬ 
satory precautions taken by the appellant, i.e., sta¬ 
tioning of attendants, warning signs, etc.” (Italics 
ours) 

There can be no doubt that the jury in the present 
case was justified in finding that the doors were danger¬ 
ous or potentially dangerous and that proper precautions, 
such as using proper warning signs, etc. w’ere not taken 
by the defendant. 

The case of Hecht Company v. Harrison, 78 U.S. App. 
D.C. 93, 137 F. 2d 687 was a case involving an appeal by 
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the defendant from a judgment for the plaintiff in a per¬ 
sonal injury suit. The facts as stated by the Court are: 

kk A difference in floor level between two parts of 
appellant’s store was accommodated by a ramp about 
22 inches wide which extended lengthwise through the 
aisle. The height of the ramp was variously stated 
as 13/4 and 21/2 inches. It was covered with lino¬ 
leum about 3/16 of an inch thick. On its lower side 
the ramp sloped downward about 1/2 an inch in 5 
inches. At the lower edge of the ramp the linoleum 
was covered by a thin strip of brass. This strip was 
not level but sloped downward toward the uncovered 
floor. The drop at the edge was about 3/16 of an 
inch. No sign or other warning called attention to 
the ramp or its edge. Appellee, a customer in the 
store, had occasion to walk parallel with this edge, 
stepped on it, turned his amide, lost his balance and 
was injured. Thousands of customers walked through 
the aisle before and after the accident without acci¬ 
dent. 

“The Court held: Storekeepers must use reasonable 
care to make their floors safe for customers. What¬ 
ever may be said of an unusually low step, or a step 
in any unusual position, or an outside ramp which 
connects an outer door with a sidewalk, we think the 
jury were justified in finding that the ramp here was 
not reasonably safe.” (Italics ours) 

Counsel for Appellant argues that the type of door in 
question was called for in the plans and thereafter the 
door was approved by the District Government before it 
issued its permit for the construction of the building; that 
as late as 194S the District again gave its approval for 
the installation of the same type of doors at other en¬ 
trances; and that there was no showing that any other 
accident had occurred which might have placed Appellant 
on notice, but on the contrary thousands and thousands of 
people had used the doors apparently without mishap. 

The fact that the 1934 escalator had passed a District 
of Columbia inspection each year; that the plaintiff proved 
that only one accident occurred some years before under 
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similar circumstances; that a large number of people were 
regularly invited to use the escalator, did not relieve the 
Hecht Company of liability in the case of Hecht Company 
v. Jacobsen, supra. And obviously, the services of an 
architect and engineer must have been obtained in con¬ 
nection with the preparation of the plans, specifications, 
and installation of the escalators by the Hecht Company. 

Likewise, the fact that thousands of customers walked 
through the aisle before and after the accident without 
injury did not relieve the Hecht Company of liability in 
the case of Hecht Company v. Harrison, supra. 

To the same effect is the case of HUleary v. Earle Res¬ 
taurant, 109 F. Supp. 829. 

“Both defendants argue the jury was not justified 
in finding that the entrance was not reasonably safe 
because approximately 1200 people each day pass 
through the doors and this was the first accident that 
ever occurred there. * * * In cases of personal in¬ 
jury, evidence of continued use of the alleged re¬ 
sponsible agency without accident, immediately before 
and after the happening of the event, is generally 
held admissible as tending to prove the condition of 
the agency at the time of the accident in question. 
Lewis v. Washington Ry. Elec. Co., 52 App. D. C. 
243, 244, 245, 285 F. 977. However, evidence that no 
prior accident has occurred no more raises a conclu¬ 
sive presumption of due care, than evidence of a 
prior accident conclusively establishes negligence. 
(Italics ours) 

Had there been installed by The Hecht Company the 
type of door shown on page 1 of Defendant’s Exhibit 
Number 4 (J A 123) this accident probably would not 
have happened. The edge of this door does not project 
into the corridor which is shown on the right hand side of 
page 1 of said exhibit. 

The question of whether the door which struck the 
plaintiff was unsafe and of negligent design for use by 
the public and patrons of the defendant’s store; whether 
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said door constituted a negligent, unsafe, and dangerous 
condition which the defendant permitted to exist and 
which condition was known, or in the exercise of reason¬ 
able care should have been known to the defendant; 
whether the defendant negligently maintained its passage¬ 
ways and aisles in violation of certain sections of the 
Building Code of the District of Columbia; and whether 
defendant negligently failed to use proper warning signs 
were questions, for the jury to decide. (Statement of 
Claim and Supplemental Statement of Claim of Plaintiff) 
(J A 11, 12). 

1 ‘In Dolcm v. Growers Outlet, line., 129 Conn. 158, 
26 A (2) 788 (1942), it appeared that the plaintiff was 
injured by one of a pair of swinging doors in the en¬ 
trance to defendants store. The evidence disclosed 
that the door was released by a customer who pre¬ 
ceded the plaintiff, and that it flew back with suf¬ 
ficient force to break the guard of the plaintiff’s hand 
which she put up to protect herself, and that it struck 
her in the mouth. The evidence also disclosed that 
the doors were not reasonably safe for the use of 
'plaintiff and other invitees because they r were without 
sufficient restraining mechanism to bring them to a 
stop or to retard the momentum of the back swing 
when they were released from a fully open position. 
There was a judgment for plaintiff which was af¬ 
firmed on appeal.” (Italics ours) 

Buscemi v. Chefford Automotive Parts, Inc., 255 App. 
Div. 1014, 8 N. Y. S. (2) 578 (1938). Hochschild v. Cecil, 
131 Md. 70,101 Atl. 700 (1917). 

In Boyle v. Neiser Bros., Inc., 230 Mo. App. 90, 87 
S.W. (2) 227 (1935) the Court said: 

“It was shown in evidence that there were prac¬ 
tical methods for doors to public buildings to be con¬ 
structed so as to swing outward without projecting 
over the sidewalk, such as constructing them in re¬ 
cesses within the building line, in vestibules, etc. It 
seems perfectly apparent that the door, weighing 
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around 200 pounds, built flush with the sidewalk, and 
when opened swinging out practically over a third 
of it, and used to the extent shown by the testimony, 
necessarily created an element of danger to pedes¬ 
trians using the sidewalk. * * * ” 

The case of HochschUd Koh/n & Co. v. Murdoch, 154 
Md. 575, 141 Atl. 905 (1928) was an appeal from a judg¬ 
ment for damages to a customer of defendant’s depart¬ 
ment store, as the result of being knocked down by one 
of the wings of a revolving door. The case was held to 
be one for the jury and a judgment for the plaintiff was 
affirmed. 

Carr v. W. T. Grant Co., 188 Minn. 216, 246 N.W. 743 
(1933). 

An interesting case decided by our Court of Appeals 
and which involved personal injuries sustained by a 
nurse as a result of being struck by a door is the case of 
President and Directors of Georgetown College v. Hughes, 
76 U.S. App. D. C. 123, 130 F. 2d 810. 

“In action by special nurse against charity hos¬ 
pital for injuries resulting when swinging door was 
violently pushed by student nurse while hurrying to 
get work done, negligence of hospital was for jury.” 

A. There Was A Violation of the District of Columbia 
Building Code Regulations or Parts Thereof amd the 
Jury Could Have Found Said Violation Was a Prox¬ 
imate Ca'use of Plaintiff's Injury. 

It is also argued that there was no violation of the 
Building Code Regulations and that even if such regula¬ 
tions were violated there was no showing that the viola¬ 
tion constituted the proximate cause of the plaintiff’s in¬ 
jury. A very interesting case on this point is Finnegan 
et al. v. Royal Realty Co. (Supreme Court of California) 
decided May 12, 1950, 35 Cal. (2) 409, 21S Pac. (2) 17. 
This was an action against employer’s landlord to recover 
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for injuries from fire in place of employment from which 
employees could not escape due to alleged improper open¬ 
ing of doors. (By the Court:) 

“Appellant contends that certain sections of Ordi¬ 
nance No. 87000 were improperly received in evidence 
as they created no duty on its part to respondent; 
that there is no proof that the violation of any sec¬ 
tion thereof contributed in any way to respondent’s 

A M M 

injuries. 

“A municipality, under the power delegated to it 
by the State, may enact ordinances creating duties 
for the protection of persons and property, and it is 
very generally held that those who violate such ordi¬ 
nances are liable for resulting injury to others. • * • 
Appellant’s duty to these respondents to provide a 
proper exit from the premises is thus established by 
the provisions of the Building Code. • • • Appel' 
lant’s contention that there is no showing of any 
causal connection between respondent’s injuries and 
the inward opening door cannot be upheld in the light 
of the following testimony of Mrs. Finnegan. • • * 
Whether or not there wras a casual connection be¬ 
tween the violation of the “door” section of the ordi¬ 
nance and the respondent’s injuries is a question of 
fact for the jury whose determination will not be 
disturbed on appeal when there is substantial evi- 
dence in support thereof. (Citing cases) • • • 

“From the testimony just set forth the jury could 
reasonably infer that Mrs. Finnegan and Mrs. Mer- 
chut may have been retarded in their progress from 
the room by reason of the fact that the doors opened 
inward . It cannot be said, as a matter of law, that 
the doors, as constructed did not impede their exit. 
It is not necessary that appellant’s negligence be the 
sole proximate cause of respondent’s injuries, but it 
is sufficient that it be one of the contributing causes 
thereof. (Citing cases).” (Italics ours) 

Counsel for the defendant argues that the first para¬ 
graph of the three regulations applied only fo an occu¬ 
pant and not to the plaintiff. Does counsel imply by this 
that these regulations only apply to the owners of The 


19 


Hecht Company and not to the patrons of the store? Ob¬ 
viously, when these regulations were promulgated and 
adopted by the District of Columbia Commissioners, this 
was done for the protection of persons and property. 

Finnegan el al. v. Royal Realty Co., swprau 


Counsel argues further that the second sentence of the 
second paragraph which reads “doors shall not swing 
into passageways” means simply that a door shall not 
swing inward such as would occur if a door were so hung 
as to be opened by being pushed inward. 


The purpose of the regulation was to require owners of 
buildings to maintain safe and continuous 'passageways 
leading to every exit in order to protect persons who 
were using said passageways, and this could not be ac¬ 
complished if doors were permitted to be swung or pro¬ 
jected into a passageway. Therefore, it would make little 
difference if the door swung or projected into the pass¬ 
ageway, because the same result would be accomplished. 


The mere fact that the District of Columbia approved 
plans for the original installation did not give the defend¬ 
ant the right to violate the regulations. j 


On this point the Court in the case of City of Sylvania 
v. Hilton, 123 Ga. 754, 51 S.E. 744, 2 L.R.A. (N.S.) 483, 
said: 


“But if the meaning of an ordinance is plain and 
unambiguous, the fact that it may have been repeat¬ 
edly violated without objection on the part of the 
municipal officers will not alter its meaning or fur¬ 
nish any defense to one who afterwards violates it.” 


It was proper for the Court to permit the entire regu¬ 
lation to be read to the jury as the meaning of the ordi¬ 
nance was not to be determined by one isolated sentence 
or certain parts of the ordinance. 
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In the case of Phenix City v. Southern Bell Telephone 
& Telegraph Co., 33 Fed. Supp. 284, the Court said: 

4 ‘The meaning of ordinances granting franchises 
to the telephone company was required to be deter¬ 
mined from ordinances as a whole, and could not be 
determined by any isolated words of the ordinances/ 7 

To the same effect is the case of Siegman v. District of 
Columbia, 4S A (2) 764: 

“And generally municipal ordinances are to be 
construed by the same rules which apply in the in¬ 
terpretation of statutes. The primary rule of inter¬ 
pretation is to ascertain and give effect to the inten¬ 
tion of the lawmaking body. To accomplish this the 
ordinance must be read as a whole, and the intent 
must be gathered not from a part or a word thereof, 
but from the entire ordinance.” 

B. The Plaintiff Was Not Guilty of Contributory Negli¬ 
gence As a Matter of Law. 

Counsel for the defendant contends that the plaintiff 
was guilty of contributory negligence as a matter of law. 
In the case of President and Directors of Georgetown 
College v. Hughes, supra, the Court in commenting on 
the claim that plaintiff was guilty of contributory negli¬ 
gence said: 

“The claim of contributory negligence is that plain¬ 
tiff walked too closely to the door and failed to take 
due care regarding it, with full knowledge of the dan¬ 
ger. The evidence, however, was not so one-sided as 
to require the case to be kept from the jury. The 
corridor was not a one way street. It was only a 
few inches over six feet wide. Nurses were instructed 
to walk to the right of the center line. Plaintiff fol¬ 
lowed the instructions. She was told also to he cau¬ 
tious about the door. * * * Whatever might be true 
if this had taken place before she passed the door, 
we cannot say as a matter of law that she was bound 
to anticipate it would be pushed open wdth such vio- 
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lence as to strike her from behind after she had 
passed and throw her more them eight feet across the 
hall.” (Italics ours) 

The evidence in the present case would not justify a 
finding by the Court that the plaintiff was guilty of con¬ 
tributory negligence as a matter of law and this issue 
was properly submitted to the jury under proper instruc¬ 
tions. 

How the jury could possibly have arrived at a verdict 
for the defendant in view of the evidence is difficult to 
understand. The facts as to how this accident happened 
stand uncontradieted by the defendant and it was for the 
jury to decide under all of the evidence whether the de¬ 
fendant was guilty of negligence. The motion for a di¬ 
rected verdict was properly overruled. 

II. 

Since the Building Code Regulations Were Clear and 
Unambiguous, the Court Did Not Err in Refusing to 
Permit a Witness Called by the Defendant to Give 
His Interpretation of the Meaning of Said Regula¬ 
tions. The Three Similar Sections of the Building 
Code Were Properly Admitted in Evidence. 

The Building Code Regulations were clear and unam¬ 
biguous and no testimony regarding their meaning should 
have been allowed by the Court. It is well settled that 
one should not be allowed to introduce testimony which 
would tend to create an ambiguity where none exists 
from a literal reading of the regulation. 

In 37 Amer. Jur. (p. 826) it is stated as follows: 

“The courts have stated on numerous occasions 
that in general the rules to be applied in construing 
municipal ordinances are the same as those applied 
in the construction of statutes enacted by the legis¬ 
lature/ J 
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And on page 328: 

“ Ordinances in the promotion of the safety and 
health of a community are to be liberally construed, 
etc.” 

And again in City of Sylvania v. Hilton, supra, the court 
said: 

“If an ordinance is plain, clear and unambiguous, it 
needs no aid from parole evidence for its proper con¬ 
struction.” 

In the case of Border Pipe Line Co. v. Federal Power 
Commission, 84 U. S. App. D. C. 142, 171 F. 2d 149, 
Judge Prettyman speaking for the Court said: 

“The wise and sound course for the courts is to 
give to the terms of a statute their plain meaning, so 
long as the resultant effect is sensible and not in con¬ 
flict with a discernible purpose”. 

Brotherhood of L. F. & E. v. Interstate Commerce Com¬ 
mission, 79 U. S. App. D. C. 318, 147 F. 2d 212. 

Cave v. District of Columbia, 67 U. S. App. D. C. 13S, 
90 F. 2d 383. 

The Court and jury were as capable of construing the 
regulations as was the tendered witness O’Connell. 
Therefore, the Court should not have permitted the wit¬ 
ness O’Connell to give his interpretation of the meaning 
of the regulation. 

The similar sections of the Building Code were properly 
admitted in evidence as they were in effect from the 
time the building was completed until the accident. The 
Court, in charging the jury read only the regulation which 
was in effect at the time of the accident. In view of the 
fact that all three of the sections were similar, it was per¬ 
fectly proper for the Court to read only one in order to 
avoid confusing the jury. 

In its charge to the jury the Court told them that if 
they found that The Hecht Company violated any part of 
the regulation, such conduct was negligence as a matter 
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of law (J A 103); that if the plaintiff has proven negli¬ 
gence on the part of the defendant, they were to consider 
whether she has also proved by a preponderance of the 
evidence that such negligence was the proximate cause of 
her injuries (J A 104). 

It is respectfully submitted that the charge of the Court 
fully protected the rights of the defendant on the question 
of the admissibility of the Building Regulations. 

m. 

The Court Did Not Err in Granting Plaintiff’s Sixth 
Instruction, and in Refusing to Grant Defendant’s 
Instructions 2, 6, 9, 10, and 11 or in Its Charge to 
the Jury. 

Under the evidence the jury could have found that there 
was a continuous violation of the Building Code Regula¬ 
tion as set out in Plaintiff’s sixth instruction from the 
time of the completion of the building (1941) until the 
accident (1950), and said regulations were properly ad¬ 
mitted in evidence. 

Finnegan et al. v. Royal Realty Co., supra. 

Defendant’s Instruction Number 2 was properly denied 
by the Court. There were other issues in the case besides 
the question of whether there was a defective condition in 
the door. This instruction would have told the jury as a 
matter of law that it was not negligence to provide Ellison 
bronze doors for use by its customers, and for reasons 
heretofore stated this was for the jury to decide. 

The Court in its charge to the jury stated as follows: 

“The defendant argues that it was not negligent in 
maintaining this entrance and these doors as they 
were installed and constructed and maintained, be¬ 
cause it depended on the expert advice of engineers 
who were experienced in the construction of store 
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buildings. You are instructed that the mere fact that 
the defendant acted on the advice of experts would 
not prove conclusivley that the defendant used due 
care, if there was in fact some unsafe condition a 
reasonable man would have noted for himself; but the 
fact that the entrance was designed and constructed 
on the advice of experts is an element to be con¬ 
sidered by you in determining whether the defendant, 
The Hecht Company, acted as a reasonably prudent 
man would have done. You are instructed as a mat¬ 
ter of law that compliance with the building regula¬ 
tions and approval of plans by the Building Inspector 
are not to be regarded by you as conclusive proof that 
the building entrance was constructed and maintained 
with due care. On the other hand, such compliance 
and approval are elements to be considered by you 
in determining whether the entrance was constructed 
and maintained as a reasonably prudent man would 
have constructed and maintained it in order to make 
it reasonably safe for the public using it. (J A 102).” 
(Italics ours) 

It will be recalled that these doors were not designed 
and installed according to the terms of the contract be¬ 
tween Ellison Bronze Company and The Hecht Company 
(J A 135). Defendant had full knowledge of the manner 
in which the doors were designed, erected and installed. 
It should have known that the entrance so constructed 
and maintained would not be safe for the public’s use. 

The Court in its charge to the jury fairly explained the 
issues and did not err in denying defendant’s instruc¬ 
tions 2, 6, 9,10, and 11. 

CONCLUSION 

For the reasons stated above, the judgment of the lower 
Court should be affirmed. 

Respectfully submitted, 

John J. Sirica 
Attorney for Appellee 
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STATEMENT OF QUESTION PRESENTED 

In the opinion of appellee, Ellison Bronze Company, Inc., 
the question presented in Appeal No. 11,756 is as follows: 

Where a third party action is based either on an 
alleged breach of implied warranty, or on alleged negligence 
in performance of a contract containing no indemnity 
agreement and being completely performed approximately 
ten years prior to the filing of the complaint, and no fraud 
or concealment is alleged or proven, does the Statute of 
Limitations in effect in the District of Columbia bar such 
an action? 
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United States Couit of Appeals 

For the District of Columbia Circuit 
January Term, 1953. 

No. 11,756 

The Hecht Company, Appellant, 

v. 

Ellison Bronze Company, Inc., Appellee. 

Appeal From the United States District Court 
ior the District of Columbia 

BRIEF FOR APPELLEE. 

ELLISON BRONZE COMPANY, INC. 

COUNTER-STATEMENT OF CASE 

Appellee, Ellison Bronze Company, Inc. (hereinafter re¬ 
ferred to as “Ellison”) approves and adopts generally the 
appellant’s statement of the case. However, since by Order 
of this Court dated May 13, 1953, this appeal No. 11,756 
was consolidated with appeal No. 11,755 for purposes of 
filing a Joint Appendix, appellant’s Brief, and for argu¬ 
ment, and in order to clarify the chronology of events pre¬ 
ceding the filing of the Third Party Complaint below, 
Ellison makes the following additional statement of facts 
as related specifically to this appeal No. 11,756. 
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On January 30, 1941, appellant entered into a contract 
with Ellison whereby Ellison agreed to furnish and erect 
the E Street exit doors here involved, not including glass 
and glazing, pursuant to the plans and specifications (App. 
6-8; Defendant’s Ex. 5; App. 135). The plans and specifi¬ 
cations were prepared by appellant’s architects, Abbott 
Merkt & Company, who wrote in the specifications that 
Ellison doors and frames should be installed as unit 
“#107” at the exit in question (App. 57, 59, 60, 71, 75, 
122). Between January 30,1941, and August 5,1941, when 
the building was completed (App. 82), Ellison furnished 
and installed the doors in question in compliance with the 
architectural specifications (App. 59), and the same were 
approved by the District of Columbia Government 
(App. 82)* 

The contract between appellant and Ellison contained 
no warranties or agreement for indemnification or contri¬ 
bution (App. 6-8, 135). The accident in which appellee, 
Julia McLaughlin, was injured occurred on May 11, 1950 
(App. 29-31) and she filed her Complaint against appellant 
on June 9, 1950 (App. 2). The appellant filed its Third 
Party Complaint against Ellison on March 6, 1951 (App. 
4), approximately ten years after Ellison had performed its 
contract with appellant dated January 30, 1941. The Court 
below dismissed the Third Party Complaint on the ground 
that the Statute of Limitations had barred the appellant’s 
cause of action, if any (App. 21-22). 

STATUTE INVOLVED 

Section 12-201 of the District of Columbia Code (1951 
Edition), where pertinent, provides as follows: 

“No action shall be brought * * * upon any simple 
contract, express or implied, or for the recovery of 

*Due to an apparent typographical error in the Third Party Complaint, the 
year of installation of the doors in question is erroneously referred to as 
“1945” instead of the correct year, 1941. A like typographical mistake 
occurs on p. 24 of the Brief for Appellant where the year of installation is 
erroneously referred to as “1951”. Throughout the record, however, counsel 
for appellant consistently recognizes and treats the year “1941” as the 
actual year of installation. (See, for example, his fifth question of Witness 
Knox on page 77 of the Joint Appendix.) 
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damages for any injury to real or personal property, 
or for the recovery of personal property or damages 
for its unlawful detention after three years from the 
time when the right to maintain any such action shall 
have accrued; * * * and no action the limitation of 
which is not otherwise specially prescribed in this 
section shall be brought after three years from the 
time when the right to maintain such action shall have 
accrued: * * * ” 

SUMMARY OF ARGUMENT 

As held by the Lower Court, whether appellant’s third 
party action against appellee, Ellison Bronze Company, 
Inc., is based on breach of warranty or negligence, in 
either event the Statute of Limitations began to run at 
the time of the alleged breach or negligence, in the year 
1941, and this action, therefore, is barred. With respect 
to the claim of breach of warranty, the question has been 
put at rest by this Court in Poole v. Terminix Co. of Mary¬ 
land and Washington, infra, and has likewise been settled 
in cases of negligence by the United States Supreme Court 
and several of the Circuit Courts of Appeals. Appellant’s 
attempt to assert that the Statute of Limitations began 
to run only from the time in 1951 when appellant was con¬ 
fronted with damages confuses the Ellison contract in 
1941 to install its doors in appellant’s building with a 
contract for indemnification, but factually appellant does 
not assert, nor can it assert, such a contract of indemnity. 
Appellant has made absolutely no showing in support of 
its position that this Court should overrule its previous 
decisions or nullify the legislative policy of repose as codi¬ 
fied in the Statute of Limitations. Accordingly, it is re¬ 
spectfully submitted, the action of the Court below should 
be sustained. 
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ARGUMENT 

A. THE CAUSE OF ACTION ASSERTED BY APPELLANT IN ITS 
THIRD PARTY COMPLAINANT BELOW WAS CLEARLY 
BARRED BY THE STATUTE OF LIMITATIONS. AND THE 
LOWER COURT WAS OBVIOUSLY CORRECT IN DISMISSING 
THE THIRD PARTY ACTION ON THAT GROUND. 

(1) Introductory Comment. 

At the outset in order to prevent possible confusion, 
the Court’s attention is directed to an obvious typographi¬ 
cal error on page 24 of appellant’s brief where counsel 
refers to the year of installation of the doors in question 
as 1951 . This would place the installation one year after 
the accident here involved, and quite obviously counsel 
meant to say that the doors were installed in 1941 . (See 
App. 82, 135.) 

The Third Party Complaint against Ellison was filed 
in 1951, ten years after Ellison had agreed to and had in 
fact furnished and installed the doors pursuant to its con¬ 
tract of January 30, 1941. For that reason Judge Keech 
dismissed the Third Party Complaint on the obvious 
ground that the Statute of Limitations (Section 12-201, 
D. C. Code, 1951 Ed.) barred the action. 

Counsel for appellant states that Judge Keech’s action 
in this respect occurred “after another lower Court Judge 
had overruled Appellee, Ellison Bronze Company’s, motion 
on the same basis.” (Appellant’s Brief, p. 24) This state¬ 
ment of appellant, if unexplained, might lead to the infer¬ 
ence or conclusion that Judge Bastian (the other lower 
Court Judge referred to by appellant) had decided against 
Ellison on its contentions as to the applicability of the 
Statute of Limitations. That such was not the case is 
conclusively shown by the wording of Judge Bastian’s 
order (App. 8) which overruled the motion “without preju¬ 
dice”.* 

*At the oral argument, Judge Bastian stated that if he were to rule in 
favor of Ellison on. its motion lie might be involving the parties in the pro- 
eedural difficulties inherent in Rule 54 (b) of the Federal Rules of Civil 
Procedure then being clarified by this Court. See David v. District of Columbia , 
88 U. S. App. D. C. 92, 1S7 F. (2d) 204 (1950); and Felder v. D. Loughran 
Co., 88 U. S. App. D. C. 139, 188 F. (2d) 623 (1951). 
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On page 25 of his brief, counsel for appellant states: 

“The basis of the third party action is both on breach 
of warranty and negligence.” 

The Third Party Complaint itself (App. 4-5) does not 
appear to have been drawn on either theory, but rather to 
have been pitched on the basis of a claim for indemnifica¬ 
tion or contribution. Accordingly, this brief will consider 
each possible alternate basis separately. 


(2) In Actions for Breach of Warranty, the Statute of Limita¬ 
tions Begins to Run From the Time of Breach and Not 
From the Time the Alleged Injury Was Discovered. 


When appellant speaks of “breach of warranty”, it is 
assumed that the reference is to an alleged breach of im¬ 
plied warranty. It is not contended by appellant that there 
existed any express warranties, and a mere reading of the 
contract will show that none were made (See Defendant’s 
Ex. 5, App. 6-8, 135). 

Presumably reliance is placed by appellant on the im¬ 
plied warranties of Ellison to perform a workmanlike job 
of installation and to furnish materials fit for the intended 


purpose. In Part 1(A) of his brief, and in his Statement 
of Case, counsel for appellant makes an admirable showing 
that Ellison fully complied with such implied warranties 
and that Ellison balanced doors are of excellent design 
and as safe as it is possible to make any heavy, moving 
objects such as the exit and entrance doors of a large and 
busy commercial establishment.* 

For the purposes of this appeal No. 11,756, however, it is 
wholly unnecessary to consider such matters, because it is 
too well settled in this jurisdiction to admit of further 


*On this phase of the matter relating solely to Appeal Xo. 11,755, it should 
be noted that Ellison is in fullest accord with the position taken by appellant 
against appellee, Julia McLaughlin. Ellison submits that the record regarding 
its balanced door, as summarized by appellant in its Statement of Case, shows 
clearly the excellent safety features of the door resulting in its widespread 
use throughout the United States (App. 123-134), particularly in areas of 
heavy pedestrian traffic where, it may be agreed, there exists the greatest possi¬ 
bility of accidents (App. 70). Against this showing, appellee, McLaughlin, 
submitted no evidence of negligent construction, installation or maintenance. 
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question that the Statute of Limitations bars appellant’s 
alleged cause of action against Ellison. Counsel for ap¬ 
pellant frankly admits this to be true but at the same 
time asks this Court to reconsider its position in previous 
cases which have already settled the question here involved. 
He states at page 24 of his brief: 

“It (appellant) also recognizes that this Court has 
spoken in the case of Zellan v. Cole, 87 App. D. C. 9, 
183 Fed. (2nd) 139, and the Municipal Court of Ap¬ 
peals for the District of Columbia has followed this 
case in Poole v. Terminix Co. of Maryland, etc., Vol. 80, 
Washington Law Reporter 102,-A. (2d)-.” 

Appellant has failed to mention that not only did the 
Municipal Court of Appeals follow the Zellan case in Poole 
v. Terminix Co. of Maryland and Washington, but this 
Court itself, in an opinion by Circuit Judge Fahy, affirmed 
the Municipal Court of Appeals on November 6, 1952. 
Poole v. Terminix Co. of Maryland and Washington, 91 
U. S. App. D. C. 287, 200 F. (2d) 746 (1952). In that case 
the plaintiff sued for breach of implied warranty by de¬ 
fendant to do a workmanlike job in performing a contract 
to insulate plaintiff’s premises against termites. In the 
course of the work defendant had drilled holes in the cement 
floor of the basement of plaintiff’s premises. Plaintiff 
claimed that this drilling had damaged the tile drain be¬ 
neath the floor and that this resulted in a dampness in the 
basement. The alleged injury was not discovered until some 
time later when leakage made the dampness visible. The 
suit was filed more than three years after the work was 
done but within three years from the time the alleged 
injury was discovered. Plaintiff contended, as does appel¬ 
lant here, that the statute did not commence to run until 
such time as actual discovery by him or such time as by 
the exercise of ordinary diligence he could have discovered 
the breach. Plaintiff in that case relied on P. H. Sheehy Co. 
v. Eastern 1. & Mfg. Co., 44 App. D. C. 107 (1915). This 
Court, however, pointed out that the Sheehy decision had 


to be limited to a situation in which the discovery was pre¬ 
vented by fraud and, therefore, held that the statute had 
barred the plaintiff’s action. Speaking for a unanimous 
Court, Circuit Judge Fahy stated: 

i 

“No contention is made in the present case upon 
the basis of fraud, either actual or constructive. Ac¬ 
cordingly the general rule that limitations begin to run 
from the time of breach, Zellan v. Cole, 87 U. S. App. 
D. C. 9, 183 F. 2d 139 (1950), applies. This conforms 
with the purpose of statutes of limitation to bring 
repose and to bar efforts to enforce stale claims as to 
which evidence might be lost or destroyed. See Bailey 
v. Glover, 88 U. S. (21 Wall.) 342 (1874). In some cases 
no doubt this rule leads to hardship, but the rule for 
which plaintiff contends often would have like conse¬ 
quences. We must give effect to the policy which bars 
litigation due to contract breaches which occurred a 
longer time prior to the institution of the litigation 
than the number of years of the applicable statute of 
limitations. Even in the criminal law, absent specific 
provision to the contrary, a statute of limitations be¬ 
gins to run from the time of commission rather than 
of exposure of the alleged offense.” 

Appellant does not allege, or even suggest, that any 
fraud or concealment of any nature was practiced by 
Ellison in the performance of its contract or thereafter. 
Accordingly, the Terminix case, supra, stands in precise 
and clear-cut opposition to appellant’s contentions in this 
case. See, also, II. Herfurth, Jr. v. Acker, 85 U. S. App. 
D. C. 158, 177 F. (2d) 38 (1949). 

(3) It Has Long Been Settled That the Statute of Limitations 
Runs on a Cause of Action for Tori or Negligence From 
the Time of the Negligent Act or Omission. Even Though 
the Consequential Damage Is Not Ascertained or Dis¬ 
covered Until Later. 

Appellant states on page 25 of its brief that “an action 
for tort does not accrue upon the commencement of the 
wrongful act, but rather at the time injury results” and 
cites in support thereof a quotation from the encyclopedia, 
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“American Jurisprudence.’’ However, what this Court 
would be interested in are references to any controlling 
or analogous reported cases. Furthermore, appellant cut 
too short the quotation from the encyclopedia, which con¬ 
tinues as follows: 

“An injury actually sustained, however, is complete 
for the purposes of the running of the Statute of Lim¬ 
itations, although it is not substantial at the time and 
does not attain substantial proportions until later. 
This appears to be the basis upon which several courts 
have laid down the rule that the Statute of Limitations 
runs on a cause of action for negligence from the time 
of the negligent act or omission, even though the total 
damage sustained cannot be ascertained until a later 
date”. 38 Amer. Jur. 673. 

The Court will appreciate that Ellison does not for an 
instant believe or admit that its balanced door in such 
general use over such a long period of years is in any man¬ 
ner or particular unsafe or of negligent design as alleged 
in the complaint. However, assuming, arguendo, that the 
one-foot inward projection of the Ellison door in the par¬ 
ticular location specified by appellant’s architect could be 
said to have created an unsafe condition, such alleged con¬ 
dition was just as apparent to appellant, and its architect, 
in the year 1941 as it was in the vears 1950 or 1951. Even 
under appellant’s far-fetched theory that this may consti¬ 
tute negligence on the part of Ellison in carrying out its 
contract, then appellant’s cause of action arose at the time 
of installation (1941), though damages then may well have 
been nominal or comparatively slight; and thus the Statute 
of Limitations began to run in 1941. Appellant’s conten¬ 
tion to the contrary on page 26 of its brief is obviously 
misconceived and fallacious. 

That this is the principle of limitations to be applied in 
tort cases was decided at an early stage in the jurisprudence 
of this country. In Wilcox v. The Executors of Plummer, 
4 Pet. 172 (1830), the Supreme Court of the United States 
held that a right of action accrued when the negligence oc- 
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curred, even though the consequential damage was not sus¬ 
tained until later. In that case an attorney was employed 
to collect a note. He sued the maker but neglected to sue 
an endorser. It turned out that the maker was insolvent. 
By the time the attorney had brought suit in proper form 
against the endorser, the Statute of Limitations had barred 
the action. Thereafter, the holder of the note sued his at¬ 
torney. His action against the attorney was barred by the 
Statute of Limitations if it accrued at the time the attorney 
negligently failed to include the endorser in his suit against 
the maker, but was within the limitations period if the 
action accrued when the damage occurred, that is, when the 
statute had barred an action against the endorser. The 
Supreme Court, after reviewing the English authorities, 
held that the matter was not an open question; thatj the 
contract of the attorney was to act diligently; and that he 
negligently violated his contract when he failed to join the 
endorser in his suit or to take prompt steps against the 
endorser. The Court held that the cause of action ran from 


the time the attorney was chargeable with negligence, not 
from the time the consequential damage was sustained, and 
said: 


“When the attorney was chargeable with negligence 
or unskilfulness, his contract was violated, and the ac¬ 
tion might have been sustained immediately. Perhaps, 
in that event, no more than nominal damages, may be 
proved, and no more recovered; but, on the other hand, 
it is perfectly clear that the proof of actual damage 
may extend to facts that occur and grow out of the 
injury, even up to the day of the verdict. If so, it is 
clear the damage is not the cause of action” (Italics 
supplied) 


The rule thus established by the Supreme Court has been 
consistently followed in this country. See, for example, 
Pickett v. Aglinsky, 110 F. (2d) 628 (C. C. A., 4th) (1940), 
in which case the defendant-physician had negligently failed 
to remove a surgical sponge from plaintiff’s arm during 
the performance of an operation. There was no evidence 
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that the physician had knowledge of his mistake or did 
anything to deceive the plaintiff. Later the sponge was 
discovered during a second operation on plaintiff’s arm. 
The period of limitations applicable in the case was one 
year. Plaintiff brought his action against defendant with¬ 
in a year after discovery of the sponge, but more than a 
year after defendant’s negligent act in leaving the sponge 
in plaintiff’s arm. The Circuit Court held that the action 
was barred by the Statute of Limitations, quoting with 
approval the following rule: 

“If an act occur, whether it be a .breach of contract 
or duty which one owes another or the happening of 
a wrong, whether wilful or negligent, by which one sus¬ 
tains an injury, however slight, for which the law gives 
a remedy, that starts the statute. That nominal dam¬ 
ages would be recoverable for the breach or for the 
wrong is enough. The fact that the actual or substan¬ 
tial damages were not discovered or did not occur until 
later is of no consequence. The act itself, which is the 
ground of action, cannot be legally separated from its 
consequences. Were this so, successive actions might 
be brought in many cases of contract and tort as the 
damages developed, although all the consequential in¬ 
juries had one common root in the single original 
breach or wrong. This would in effect nullify the 
statute (Italics supplied) 

To the same effect, see Aachen & Munich Fire Insurance 
Co. v. Morton , 156 Fed. 654 (C.C.A., 6th) (1907); and H. B. 
Cummings Construction Co. v. Marbeloid Co., 51 F. (2d) 
906 (C.C.A., 3rd) (1931). 

(4) Nothing in the Present Case. Either Expressly or by Im¬ 
plication, Suggests a Contract by Ellison to Indemnify 
Appellant From Accidents Which Might Involve the 
Ellison Door. 

Counsel for appellant states on page 26 of his brief that 
there “appears to be a surprising dearth of law on the 
precise question involved.” As shown in Points (2) and 
(3) above, actually the law is well settled on the precise 
question involved, and it is submitted that the reason ap- 
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pellant finds a “dearth of law” is because it has attempted 
to use the third party action as a substantive device for 
making a third party defendant an indemnitor. This con¬ 
fusion is apparent from a reading of page 25 of appellant’s 
brief where.a quotation appears from 27 Amer. Jur. 475 
dealing solely with the question as to when the Statute of 
Limitations commences to run under a contract of indem¬ 
nification. 

Appellant does not and cannot truthfully allege that any 
contract of indemnity existed between it and Ellison. (See 
Defendant’s Exhibit 5, App..6-8, 135, which nowhere makes 
the slightest reference to any indemnification.) At most 
it could assert only a breach of implied warranty or negli¬ 
gence in the performance of the contract; and, as, herein¬ 
before pointed out, an action for either has for many years 
been barred by the Statute of Limitations. The comment 
of the Circuit Court in the H. B. Cummings Construction 
Co. case, supra, seems particularly applicable here: 

“The real, purpose of bringing this suit on the theory 
of a contract to indemnify was to avoid the statute of 
limitations. If this action is based upon a contract to 
indemnify, it is not barred by the statute of limita¬ 
tions, but if based on the breach of a contract to lay 
marbeloid floors, it is barred by the statute. In the 
case of a contract to indemnify, the cause of action 
accrues and the statute begins to run when and only 
when the loss or damage occurs. But in the case of the 
breach of'a contract to (Jo certain work, the cause of 
action accrues and the statute begins to run from the 
time of the breach (Italics supplied) 

In connection with its claim for indemnity, appellant re¬ 
fers to a case decided by a United States District Court 
Judge for the Western District of Pennsylvania, Adam v. 
Vacquier, 48 F. Supp. 275 (1942). Appellant apparently 
interprets this case to hold that the Statute of Limitations 
of the State of Pennsylvania does not apply to actions over 
by a defendant to recover from another person who . may 
be liable to him for all, or part of the plaintiff’s claim. (Ap- 
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pellant’s Brief, p. 26) If appellant is correct in such in¬ 
terpretation of the case, then the District Judge clearly- 
erred, since the Supreme Court of Pennsylvania had pre¬ 
viously established the rule in Pennsylvania to the con¬ 
trary. See Bowers v. Gladstein, 317 Pa. 520, 178 Atl. 44 
(1935). Actually, the Vacquier case was one in which the 
plaintiff was injured in an automobile accident on June 6, 
1940. She was a guest in a car driven by the third party 
defendant, which car had collided with a car driven by the 
defendant. Plaintiff selected the defendant as the party 
at fault and brought suit against her on June 21 , 1942 
(sic)*. Defendant thereupon obtained leave to and did 
file a third party action against the driver of plaintiff’s 
car. Apparently being of the opinion that a plaintiff should 
not be allowed to select the defendant in an automobile ac¬ 
cident case where several parties might be at fault, the 
Court treated the Statute of Limitations as tolled until 
such time as the defendant could bring into the case the 
driver of the other automobile who might be liable. 

In the present case, however, the Statute of Limitations 
had run as to Ellison many years before the injury to Mrs. 
McLaughlin occurred. Thus apart and aside from the fact 
that a different statute was there involved, and that this 
Court has already spoken in the Zellan and Terminix cases, 
supra , with respect to the District of Columbia statute, the 
Vacquier case is clearly distinguishable from the present 
one. 


CONCLUSION 

Appellant’s contention that “justice” alone warrants the 
maintenance of its third party action (Appellant’s Brief, 
p. 26) entirely overlooks the public policy of repose inherent 
in the Statute of Limitations. The defense of limitations 

*The Pennsylvania period of limitations in such cases is two years so that 
even this original action by plaintiff was clearly barred by the statute. For 
some unexplained reason this fact was apparently not brought to the Court’s 
attention, at least in that stage of the proceedings, or possibly the defendant 
had decided to waive the statute. 
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has long been recognized by the Courts “as a meritorious 
defense, in itself serving a public interest”. Guaranty Trust 
Co . v. U. S., 304 U. S. 126, 136 (1938). It is manifest that 
a failure to dismiss the Third Party Complaint would be 
to nullify the statute, and it is submitted that this Court 
should affirm the District Court’s Order and JudgmeUt of 
Dismissal. 

Respectfully submitted, 

Paul B. Cromelin, 

Lloyd Fletcher, Jr., 

1366 National Press Bldg. 

Attorneys for Appellee. 
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Bmtrii States (Hourt of Appeals 

For the District of Columbia Circuit 


No. 11,755 


The Hecht Company, Appellant , 
vs. 

Julia McLaughlin, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT, 

THE HECHT COMPANY 
ARGUMENT 

Appellee McLaughlin’s brief contains an improper and 
untrue statement and claim, and one which was neither 
raised nor urged in the lower court. 

On page 10 of her brief, appellee following a reference 
to the contract between Appellant and the Ellison Bronze 
Company states as follows: 

“The jury heard the contents of this contract read 
in evidence and knew that the doors were not installed 
according to the contract.” 





This is an untrue statement and it constitutes an at¬ 
tempt on the part of Appellee McLaughlin to bring into 
this case a point not hitherto urged (App. 2, 3, 10, 11), 
and one without foundation in fact. On the contrary the 
record clearly and unequivocally establishes that the 
doors were constructed and installed in accordance with 
the plans and contract (App. 82-83). 

This Appellee throughout her brief lias mistakenly or 
intentionally endeavored to establish her claim that the 
doors were installed contrary to the contract. On page 5 
of Appellee McLaughlin’s brief in her counter-statement 
of the case she italicizes a reference in the contract to 
Unit 106, as follows: 

“Unit 106 will be hung as a pair without center 
mullion * * V’ 

On page 10 she refers again to Unit 106 and adroitly 
conveys the impression that this was the set of doors in 
question, and that if they had been hung in accordance 
with the contract the accident would not have occurred. 
Mullion, as the witness Bates testified to, is the jamb 
member running between two single doors (App. 75). 
Appellee thus misrepresents to the court that Unit 106 
was the group of outside doors where Appellee had her 
accident, when the truth of the matter is that Unit 106 
was an entirely different set of doors than where the 
accident occurred, and was an inside vestibule unit con¬ 
sisting of a pair of doors with a frame, (Appellant’s App. 
A), which were installed in full compliance with the plans 
and contract. The unit of doors where the accident oc¬ 
curred as will be found upon an inspection of the plans 
(Appellant’s App. B) is Unit 107, the entrance unit con¬ 
sisting of three single Ellison balanced doors and the 
record establishes that Unit 107, (the outside doors) was 
installed in full compliance with the plans and contract. 
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A part of Unit 106 can be seen in the photograph 
found at page 113 of the Appendix. This photograph 
shows part of Unit 107 leading to the street, where ap¬ 
pellee’s accident occurred, and in the right hand corner, a 
portion of Unit 106, the inner vestibule unit which was 
not involved in the accident. 

Appellee McLaughlin makes a final unwarranted and 
untrue reference to the doors, on page 24 of her brief and 
this time adds another contention when she says the 
doors “were not designed and installed according to the 
terms of the contract * * 

Thus as has been demonstrated Appellee’s brief is in¬ 
accurate and untrue with respect to a very material and 
key point, appellant’s Unit 107 was in full compliance 
with the plans and contract and the record is completely 
devoid of any negligence on appellant’s part. 

Respectfully submitted, 

Richard W. Galiher, 

William E. Stewart, Jr., 
Julian H. Reis, 

Woodward Building, 
Washington, D. C., 
Attorneys for Appellant. 






















































I 



O' E j- /l. a d z a. 

MiSLCvOa/S, CP£A.A]r0A. 


i//f /f #- £■ 4 / £ a m 4s J/Jo K/A' £ ’<? MS/ S fr*G 

f/fit/S/I //A *.<0 AA.&* J‘1fA€-'0£'J>S 


£)/= -3 

A#J \ 


•4 - ■ -i^. • 

v > *•«.' ' 




r 




r 


A / a/ 


£ S 



£ £ £ 


1 







2 2 


.... » « mj »* y ~V*v''..— 


c* ■ 



Exhibit A 


JO 3^ 1 /Z3+ ' PA\‘£L 


Of*J£ 





























a § 




ELLISON BRONZE CO INC. 

_ J A MES20WN N y 

// name of job 

/fee ///~ Co*I P A A / sra a, 

/*/ A S A Av T~0-X j ■ d • 

r sor./spfp ;^A f ££/i£ / 5> - A.j ■ g ■ 

i;. ontka; _j___ _ _ ^ 

fcHSCTSO L..£ L & ♦ _ ' 

► NI .S 'i j’dJr/A. . . . _ 

m».wr. bt ^ £ £ /_ f -‘’t - cT- 4/ 

Pkf-rr, 1 (.• 




F: :q 


S* * ! r S < 


tr d/ ~ ^PfAQjfA.L _. 




S e c. j- i o a/ Pa a.j~ /vr* *- /!< ^ £ 

S/veL/z* £ LI/SO 4 3 A LA A Z£ JPOOA.S Hr//* * CA *1 £ 

'feet 3 Pc. acs —• ,4 /.so o A /V£ _ / a j) / s/££*■ s o/£al Sere.. 


“\SA0J- A*'<s^& 


£ L £ / Ar/ 0 , 


( -erfe-A-s,- , SAf./A £,*/ 


sJ.) 


20 0 IS 










































































































• * 

-3 /• f /» cL zS 

Sf+tL Co4.fi. . AoJ * 


* />/ A r * &/A d 


^N. '\L' /' 


<J) 


'43-sSS A -v 

&AAcfie>r ry - 3 
/ ^ — 

(Th^- 


4--' ~> 

MAtUt JOb 


AoJ ■ AxsLe 


x^S/zt" 3 ' a<*( 

_ am /3-/3~r2 

■ JU—■■■ ... — . ■ , — ■ 

T£. *iPo AA/tf Sfi£.£ 4 />£A 

& l a / A r / o A 


(/) / a S f / 3 IP l £ t/fiff p 

C P £ *_ A To AS, J/a'/S // Ja S.J tf/A A 

At a f 


E- /L s 


4 


V jAfiJ- A*6L*± 



ST A //L S/D£~ 


Sac 


/tja <£ o'/ a. a 3 its sJ oh/a / / Co vs/sp/jvo 

. Alvai AL un p~/f a. a sJ&LA) 4 /vz> Spas l £ 

- ' /f 55 Sf <£ £ Z 






Exhibit B 


















Of 4 Pa / /l 

'cfS 


At J • AftcLt. I 

_ /A £- f £l£/AJ-(Otl - / T t £./C/L 

Of D00A.S H/t/'f/ ffAAjf., 


\ _ 1 

corw I KAO > iMQ. 


jZ 0 6 25 


6H6ET NO. 

2 


- . • r —- —- ■ 

■' A l a /-/■< £ FVli. S/Zf 











































